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PREFACE. 



» <•» ■ 



The present volume is the sequel to that published by the transla- 
tor in December 1897, and contains a translation of the remainder of 
the Civil Code, namely, Books IV. and V., which treat of Kindred 
and Succession. These were promulgated on the 15th June 1898, 
and the Code being thus complete came into operation on the 1 6th 
of the following month. The translation is accompanied by an 
Introduction which is intended to throw light on the somewhat 
complex and to many readers unfamiliar matters connected with 
Japanese family law. 

To Mr. R. Masujima, Hogaku Hakushi of the Japanese Bar, and 
Barrister of the Middle Temple, and Mr. G. Akiyama, Hogakushi 
of the Japanese Bar, until recently President of the Yokohama Chiho^ 
Saidansko, the translator's thanks are again due for the greal 
assistance he has received from them in the translation of this- fin at 
portion of the Code. He has also benefited by the criticisms of 
friends who have kindly read through the proof-sheets of the 
Introduction. 

As in the previous volume, the Japanese text is added for the con- 
venience of those who may wish to refer tc!> it. 

TOKIO 

May 1899. 
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TIIE JAPANESE FAMILY SYSTEM. 

Any one reading the Books of the new Civil Code 
which deal with Kindred and Succession will notice that 
in Japan it is the family, and not, as with us, the 
individual, which is the unit of society. A short sketch, 
therefore, of the family system in its essential features 
may not be out of place, in spite of the difficulty of treat: 
ing in a small compass a subject so wide. In this sketch 
the system has necessarily been treated as one common 
to the whole country, but it may be well to point out 
that until quite recent times matters concerning family 
law have been governed by local custom, which has 
varied not only in each province, but often in districts of 
the same province. 

In order to give a wider view of the subject, and 
dt the same time to render it more interesting to the 
reader unacquainted with things Japanese, the writer 
has strayed beyond the strict limits of connection 
between the family system and the present Code. 



n. INTRODUCTION. 

In his able and exhaustive treatise on Japanese 
family law* Dr. Wei pert has drawn attention to the 
importance of the Family in Japan. This importance is 
not derived from any idea of ancestry, though pride of 
birth is as common as with us, but from another set of 
ideas, — from a difference in the point of view from 
which society is regarded. It is due simply to the fact 
that the family is the social unit, and it is theoretically as 
great in plebeian as in patrician circles, for in this matter 
neither law, nor custom is any respecter of persons. 
With us it is the individual, in Japan it is the family, 
round which everything centres. 

Wide, however, as is the extension of the family 
idea, so to speak, in Japan, it must not be supposed that 
the strictness with which the usages connected with the 
family system are observed is the same throughout all 
classes of society. Speaking broadly, it is not incorrect 
to say that the family idea finds its most complete expres- 
sion in the ranks of the nobility, and that as it extends 
downwards through the various strata of society its impor- 
taace gradually decreases, until when the lowest level is 
reached the family tie is barely traceable, and the indivi- 
dual, and not the family, appears as the unit of society.f 



* Mitlheilungen der Deutschen Gesellscbaft fiir Natur und 
Volkerkunde Ostasiens in Tokio (1890). 

\ In practice but not in theory. In theory of course the opera- 
tion of the family system is the same throughout all classes of 
society, and to this the new Code lends its weight, and gives the 
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But this statement needs some qualification. The 
natural conservatisin of all rural populations has sheWn 
itself in Japan in a tendency towards a stricter adherence 
to the usages connected with the family system in the 
country than in towns, and this tendency was increased 
by the curious gradation of classes, which placed the 
farmer next to the niilitary man and above both the 
artisan and merchant. On the other hand the influence 
of the family was less amongst the feudal nobility, and 
the military class on which it rested, than amongst other 
sections of the people. Here the family idea came into 
conflict with the more powerful feudal feeling, the 
tie between lord and retainer, with the result that 
parental authority, the power of the head of the family, 
and the importance of family councils were perceptibly 
weakened. 



force of law. It will be interesting to note, in the working of the 
Code, the result of the translation of this theory into practice, and 
to observe the operation side by side of two opposite movements, 
namely, the greater stringency introduced by the law into the 
observance of family usages m circles where before they were 
practically non-existent, and the gradual and inevitable loosen" ng 
of the family tie which will be the result of the pressure of western 
civilization, and to some extent also of the progressive spirit in 
which the Code itself is conceived. 



IV. INTRODUCTION. 

Owing to the obscurity in which the subject is 
involved, and its complicated nature, the question of the 
origin of the Japanese family system presents some 
difficulty. In the absence, however, of good grounds 
for supposing ancestor worship to have been a separate 
and independent factor in its development,* it is probably 
correct to regard it as the product mainly of two agencies, 
Chinese civilization and feudalism. Whether this civili- 
zation was borrowed by Japan from the sister country in 
a more or less matured form, or whether she received it 
ih the shape simply of primitive ideas as part of her 
birthright from a parent stock in Asia common to the 
two countries, is a subject upon which opinions diflEer. 
In any case it may be safely assumed that it was the 
earlier of the two agencies ; and bearing in mind the 
wholesale introduction, at a later date, of the language, 
literature, and ethics of China, by which this civilization 
was more widely diffused throughout Japan, the conclu- 
sion to which one is naturally brought is that while the 
groundwork of the system is Chinese, it is overlaid 
and interwoven with much that is of feudal origin. 



* Perhaps I have put this too strongly. The exact position to 
he assigned to ancestor worship in the evolution of the Japanese 
family system is a point which is much contested. Professor 
N. Hbzumi, who has kindly looked over the proof-sheets of this 
Introduction, and to whom I am indebted for several valuable 
ftuggestions, holds that ancestor worship was the foundation of the 
Japanese family system, and that Chinese civilizaticn and feudalism 
are to be regained simply as factors in its development ; and his 
view is shared by other Scholars. 



INTRODUCTION. y. 

And this conclusion is strengthened if we look at 
the family system as it existed in quite recent times, 
prior to the changes made by later legislation. This 
features which constitute its basis, such, for instance, as 
parental authority, the position of women both within 
and without the household, and the relations between 
the sexes, are clearly the outcome of Chinese ideas, 
which make their presence felt throughout the whole 
range of family life. On the other hand the influence 
of feudalism, which has so profoundly modified the 
national character, is often so indistinct that one is 
tempted to deny it its proper meed of recognition, and 
to hold judgment in suspense for lack of clearer evidence. 
It is possible nevertheless to trace its working, inter- 
mingled perhaps with what dates back to primitive and 
prehistoric times, in the artificial character of the family 
in the legal sense of the word, in the authority vested in 
the head of a family as distinguished from that of a 
parent, in the law of succession, in the customs of 
adoption and abdication, in the elaborate provisions 
framed with the view of furthering the interests of the 
family rather than those of the individual, and in the 
consolidation of the wider group of kindred in which the 
individuality of each citizen is merged. 

Before going further it may be well to explain 
what is meant by the word family in Japanese 
law. ' 
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With us the word family is used in several 
meanings. It may mean the group of persons forming 
a household, without reference to kinship, or simply a 
person*s offspring, or the group centred round the 
parents which forms one household, or the same group 
apart from the connecting link of the household, as 
when the members of a family originally forming one 
household are scattered ; again it may be used either 
in the vague sense of ancestry, or to denote some 
particular chain of individuals connected with each 
other by direct descent ; or it may mean a group 
of persons descended from a common ancestor, as 
represented in the tabular view furnished by a family 
tree. 

Though the word family in Japan has not the 
same variety of meanings as with us, it includes two 
of our conceptions, that of a group of persons descended 
from a common ancestor, and that of a household. 
But in its legal sense the word denotes something 
to which we have nothing analogous. It means a 
group of persons bearing the same surname, and 
subject to the authority of one who is the head 
of the family, and who may or may not be the 
common parent, or ancestor; — and it is in this sense 
that the term "member of a &mily'' is used in the 
Code. This family, which may be comprised in one 
household, or may embrace several, may be the maio 
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branch of tbe parent 8tock| or only a cadet branch. 
In either case it constitntes what is known to the 
law as a family, succession to the headship of it is 
regulated by strict provisions, and the person who is 
its head is invested with certain well-defined authority. 
Kinship is not essential to membership in this family 
group, for the law provides that a relative of an 
adopted person may under certain circumstances 
become a member of the family which the latter has 
entered. 

There is, however, another and larger family group 
which consists of all those who stand towards each 
other in the position of kindred as defined in Article 
725 of the Code. In this latter group, which finds its 
embodiment, so to speak, in family councib, lies to a 
great extent the key to the real position of the 
individual in Japan. 

The Japanese family system is thus a combina- 
tion of relatives into two groups, and. every Japanese, 
therefore, is to be regarded in two capacities : first 
as a member of the smaller family group — the legal 
family — ^and as such, unless he is head of the 
family himself, subject to the authority of its head ; 
and secondly as a member of the wider group of 
kindred, with whom he is closely connected by rights 
and duties, and as such, whatever his position in the 
family may be, subject in certain matters to the control 
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of family oonncils.* But the position of a Japanese 
m liis dual capacity as a member of both the 
smaller and larger family groups has little in it of 
thet permanency and stability which are found in our 
family life, being affected not only, as with us, by 
marriage and divorce) but also liable to constant change 
by the separation from the family which occurs as the 
effect of adoption, and its dissolution, of succession to^ 
the headship of the main branch of a family, of the 
establishment of a fresh branch of a family, and of the 
resuscitation of a family which has died out, by ab- 
dication, and by the conditional liberty given to a 
person to change his family allegiance, so to speak, and 
transfer himself from the authority of one head of a 
family to that of another. 

A wide, extension is al^o given to both family 
groups by the inclusion, subject, where necessary, to 
the consent of the head of the family, in the father's 



* It is obvious tbat tlie position of an individual with regard to 
these two family groups varies according as he is head of a family, 
or not. In the case of the head of a family these groups may be 
represented by concentric circles, the centre of each being the head 
of tha family in question. In the case of other persons the circles, 
though contained one within the other, are not concentric, the dis- 
tance separating their centres varying with the degree of kinship 
between the individual in question and the head of the family ; and 
in Oases where there is no tie of kinship between a " member of a 
family " and the family to which he belongs (which sounds to us 
of course paradoxical] the circles illustrating the two groups to which 
he belongs will be quite separate. It follows also that an adopted 
person may be included in two different circles of kindred, while he 
can only belong to one family. 
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family,^ as a legal member of it, of an illegitimate 
child which he has formally recognized, but which 
has not been legitimized by the marriage of the 
parents, and the similar inclusion in the mother's 
family of an illegitimate child which she, but not 
the father, has recognized.* And the artificial charac- 
ter of both groups is heightened by the frequency of 
adoption, which, though very far from being an 
indissoluble tie, musk so long as it exists be regarded 
as a fiction — **so closely simulating the reality of 
'' kinship that neither law nor opinion makes the 
'' slightest difference between a real and an adoptive 

" connectioa"t 



In several of its features, such as the prominence 
given to parental authority, the inferior position assigned 
to women, the custom of adoption, and the religious rites 
of tl.e family, Japanese family law as it existed a few 
decades ago showed a close resemblance to Roman 
law. Though much of this resemblance has since 
disappeared, it may be convenient in dealing with the 
main features of the family system to examine first 



* These cases are rare. 

t Maine's '* Ancient Law," page 133. 
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those which have their counterparts in Roman law, 
and afterwards those which are more or less peculiar 
to Japan, noting briefly in each case, where it is 
possible to do so, the changes made by recent 
legislation. 

It is doubtful if at any time parental authority 
Antbority. jj^ Japan ever approached to the rigour of the Roman 
patria pctestas as it existed in its harshest form, for, in 
spite of the power formerly possessed in theory by a 
parent over a child, which found expression in the grada. 
tion, in the now obsolete codes, of ofiEences according as 
they were committed by parents against children, or by 
the latter against the former, it should be borne in mind 
that the doctrine of filial piety never excluded the duties 
of parents to children, and that the development of the 
whole question of the relations between parent and child 
has in Japan, as in China, proceeded on ethical rather 
than on legal lines. In Japan, moreover, parental author- 
ity has always been subject to two weakening influen- 
ces, the power of family councils, and the custom of 
abdicati(m. It now includes both paternal and maternal 
authority,* — ^a thing unknown to Roman law, — and it is 



* The father and mother do not, however, exercise parental 
authority jointly. If is- only exercised by the mother if the father 
is dead, has left the family, cannot be ascertained, or is unable to 
exercise it. 
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exercised over children who are ** members of the family" 
of the parent in question during their minority, and even 
afterwards so long^as they do not earn an independent 
living. It includes the right of correction, and of apply- 
ing to a court of law for an order of confinement in a 
house of correction, the right, in the case of minors, of 
determining the child's place of residence, and business 
or profession, of managing the child's property, and of 
performing various legal acts on the child's behalf, 
subject in certain cases to the approval of a family 
council. At the same time the law provides 
safeguards against its abuse. As showing the influence 
of the doctrine of filial piety even on so modern a 
work as the present Code, it may be well to draw 
attention to the f.ct that Japanese law speaks of a 
person as a child, irrespective of his or her age, so 
long as either of the parents is alive, and that a 
, parent's right to maintenance by a son, or daughter, has 
precedence over the rights in that respect of the latter's 
children and consort. 



The legal position of women in Japan before the 

^ * ^ Position 

commencement of modern legislative reform is well iilus- o' women, 
trated by the fact that offences came under different 
categories according to their commission by the wife 
against the husband, or by the husband against the wife, 
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and by the carious anomaly that while the husband stood 
in the first degree of relationship to his wife, the latter 
stood to him only in the second. The disabilities under 
which a woman formerly laboured shut her out from the 
exercise of almost all rights. She could not inherit or 
own property in her own name, she could not become 
the head of a family, she could not adopt, and she could 
not be the guardian of her child. The importance which 
under these circumstances attached to agnatic relation- 
ship is not surprising. Writing on this subject in his 
** i^ncient law " Maine says : — ^^ A table of Cognates is, 
'^ of course) formed by taking each lineal ancestor in 
'*' turn and including all h s descendants of both sexes 
^ in the tabular view ; if then, in tracing the various 
** branches of such a genealogical table or tree, we stop 
" whenever we come to the name of a female and pursue 
*' that particular branch or ramification no farther, all 
" who remain after the descendants of women have 
" been excluded are Agnates and their connection 
*' together is Agnatic Relationship."* 

These words accurately describe the distinction which 
existed unde%the earlier laws in Japan. The maxim 
^^mulier est finis /ami lice ^^ was as true in Japan as in 



* Tho terms agnates and a)gnates are now used by us in the sense 
of relations on the father'sjju^ mother's side respectively. In the 
meaning now attached to ine former term a trace of the old distinc- 
tion survives. 
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Rome, though itii observance may have been leas strict 
owing to the greater frequency of adoption ; and the 
terms used to describe the two different kinds of relation- 
ship nai-sehh relatives within (the family) aild gtvai- 
seki, relatives outside (the family) bring out even more 
clearly than the Roman law terms the fact that the 
family as then conceived was the basis of the distinction. 
All this has been greatly changed, and with the 
change the distinction between agnatic and oognatic rela* 
tionship has practically disappeared. In no respect has 
modern prepress in Japan made greater strides than in 
the improvement of the position of women. Though she 
still labours under certain disabilities,* a woman can 
now become the head of a family, and exercise authority 
as such ; she can inherit and own property and manage it 
herself ; she can exercise parental authority ; if single, 
or a widow, she can adopt ; she is one of the parties to 
adoption effected by her husband, and her consent in 
ad<1ition to that of her husband is necessary to the adop* 
tion of her child by another person ;f she can act as 
guardian, or curator, and she has a voice in &mily coun- 
cils. 



* For instance, in the matter of succession to the headship of a 
family, females rank with but after males, and the place of a widow 
in this kind of succession depends upon whether she was originally 
a member of the family in question or not. 

f Her husband also cannot adopt her child by a previous hus- 
band without her consent. . 
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Adopuon. '^he desire to preserve the continuity of the family 

has given rise to the custom of adoption wherever it 
is found ; and in countries like Japan, where ancestor 
worship has survived in the practice of family rites» 
the anxiety to make due provision for the performance 
of these rites has acted as an additional incentive. 
But in no other country probably has adoption been 
conducted on so large a scale, or played so important a 
part in the social life of the community which has prac- 
tised it. It is not limited, as with us, to the adoption of 
minors, for the adoption of adults^ is as common as 
that of children , nor is it confined to the adoption at 
any one time of a single individual, for the adoption 
of a married couple, though somewhat rare is a 
recognized castom ; nor does any character of finality 
attach to the act from the point of view either of the 
adoptive parent or of the person adopted, for a person 
may adopt or be adopted more than once, and adoption 
may be dissolved or annulled.. Nor indeed in other 
respects, beyond the incapacity of women to adopt does 



* The adoption of very young children for the purpose of 
succession to the headship of a family was discouraged under the rule 
of the Tokugawa Shoguns and the misrepresentation of age, and 
even the substitution of one person for another were resorted to for 
the purpose of evading tlie difficulties raised by the Authorities 
in this respect. Amongst the agricultural classes there has always 
l)een a tendency towards the adoption of adults rather than children 
in order to secure the advantage of additional adult labour, and 
this is the explanation of the curious custom till quite recently 
prevailing in curtain districts of Japan which had the effect of 
establishing a kind of primogeniture in favour of females. 
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any restriction whatsoever, appear to have been imposed 
antil recent legislation, except that the interests of the 
family, as apart from the individual, were guarded by 
the exclusion from adoption of the heir to the headship 
of a family, and the preference given in adoption to 
relatives over strangers. This laxity led to abuses of 
various kinds, and produced such anomalies as the 
adoption of persons by their juniors in age, aad of 
adults by children; and the adoption of brothers, and 
of relatives in almost every degree of kinship, created 
that bewildering confusion of relationship which is the 
despair of the student of Japanese history. 

Adoption in Japan was f6rmerly, as in Boman 
law, the act of one individual, and not, as it now is 
in the case of married persons^ of two. Women are 
no longer debarred from exercising the right of adop- 
tion. It is usual to adopt persons of the male sex 
rather than females. The adoption of females who are not 
minors does not occur very often and the adoption of female 
children when it takes place is usually followed by the 
adoption of a person of the male sex, who becomes her 
husband when she reaches a marriageable age. The 
adoption of persons of the male sex is effecied in two 
ways. There is the simple adoption, in the absence of 
male heirs, of a male, who may, or may not, subsequently 
marry a member of the adoptive family. And there 
is whatsis perhaps the most ^ common form of alli 
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manelj, tbe adoption of a person of the male sei^ with 
a view to his marriage with a daughter of the adoptive 
parent The marriage and adoption may be simul- 
taneous, or the marriage may, if the adopted person is 
very young, take place after the lapse of some years, 
but only in the former case is the term mvko'ydshi now 
strictly applicable to the person thus adopted. The 
adoption of a married couple, which is not very common, 
occurs usually in cases where the adoptive parents are 
advanced iu years. 

There is no ceremony in adoption. It may be 
effected either by registration, during the lifetime of 
the person adopting, or by wilL In the former case 
notice, which may be either verbal or written, is given 
to a registrar by the parties to the adoption, and by 
two witnesses who are of age. In the latter case 
similar notice must be given without delay after the 
testator's death by the person to be adopted, or, in the 
case of persocs under fifteen years of age, by the per- 
son or persons who act on behalf of the person 
adopted, and two witnesses who are of age. If the 
adoption is effected by registration, it takes effect from 
the date on which notice is given to the registrar ; if by 
will, it takes effect retrospectively from the date of the 
testator's death. When the registrar has satisfied him- 
self that the adoption is in ficoordance with the provi- 
sions of the law, the name of the adopted person is 
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entered in the register of the adoptive family, and 
expunged from the register in which it was previously 
inscribed. 

A person in order to adopt must be of age. 
Neither an ascendant nor one who is senior in age 
can be adopted. A guardian can only adopt a ward 
by will, and the heir to the headship of a family can- 
not be adopted except in special cases, and can only 
adopt a person of the male sex when it is done for 
the purpose of making him a son-in-law. Except in 
cases where the person adopting is unmarried, or where 
one of two married persons adopts the child of the 
other, adoption is the joint act of the adoptive 
parents. 

No one who is not the head of a family, what- 
ever his or her age may be, can adopt, or be adopted, 
without the consent of the head of the family. A 
person whose parents are alive cannot adopt without 
their consent. A person of the age of fifteen, or older, 
whose p^Tcnts are alive, cannot be adopted without 
their consent. For the adoption of a person under the 
age of fifteen the consent of the parents on his or 
on her behalf is necessary, and in certain cases, the 
approval of a family council. If a person who has 
entered another family by adoption, or marriage, wishes 
to be re-adopted and enter another family, the consent 
of the parents in the original family must be obtained. 
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An adopted person takes the surname of the adoptive 
parent or parents. 

Like XDarriage, adoption depends for its validity on 
registration and the intention of the parties: failing 
either the adoption is invalid. 

The tie of adoption is severable by annulment, 
and by dissolution. 

For annulment of adoption the intervention of a 
court of law is necessary. Adoptions which contravene 
the provisions of Articles 837-42, and 844-6, inclusive, 
may be annulled by a court of law on the application 
of either of the parties, the adoptive parent, or parents, 
or his, her, or their legal representatives, the adopted 
person, or one of his true relatives, a consort who has 
not consented to it, the head of the family, or a 
relative, according to the requirements of the law in a 
particular case. In adoption, as in marriage, the con- 
travention of provisions of the law other than those 
relating to registration, and the intention of the parties, 
does not necessarily invalidate the adoption, which 
continues to have effect until an order of a court for 
its annulment has been issued. 

Dissolution of adoption takes place in two ways : 
by arrangement between the parties to the adoption, — 
or, in cases where the adopted person is under the age 
of fifteen, between the adoptive parent, or parents, and 
the person or persons whose consent is necessary on 
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behalf of the adopted person, — and by judicial decree. 
But after the death of the adoptive parents an adopted 
person may dissolve the adoption with the consent of 
the head of the family. 

Dissolution of adoption by arrangement is effected 
in the same way as adoption. When the registrar 
who receives the notice has satisfied himself that the 
dissolution is in accordance with the provisions of the 
law, the name of the person whose adoption has 
been dissolved is expunged from the register of the 
adoptive family, and is re-inscribed in the register of 
the family to which he or she originally belonged, 
unless the person in question has been debarred* 
from returning thereto. 

For the dissolution of adoption by arrangement 
persons under the age of twenty-five must obtain the 
consent of the person or persons whose consent was 
necessary for their adoption. 

An action for dissolution of adoption may be 
brought by either of the parties to the adoption, 
or, so long as the adopted person is under the age 
of fifteen, by the person or persons whose consent to the 
adoption on behalf of the person adopted was necessary. 
The grounds for such actions, several of which are also 



* See remarks on divorce. 
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grounds for divorce, include cruelty, desertion, disappear- 
ance, cruelty of the adopted person to his, or her, own 
lineal ascendant, cruelty received by the. adopted 
person from a lineal ascendant of the adoptive parent, 
and divorce .or annulment of marriage in cases wheve 
the adopted person is connected with the adoptive 
family both by adoption and marriage. An action for dis- 
solution of adoption cannot be brought by an adopted per- 
son who has become head of the adoptive family, nor can it 
be brought if the conduct which constituted the ground for 
dissolution has been condoned, or if it is barred by prescrip- 
tion, or under other circumstances mentioned in the Code. 

In the cases of dissolution of adoption by arrange- 
ment, or judicial decree, of which the Code treats it is 
always the adopted person who leaves the adoptive 
family. But it not infrequently happens as a result of 
divorce, or for family reasons connected with succession 
to the headship of a family, that one or both of the 
adoptive parents^ and not the adopted person, leave the 
adoptive family. Under these circumstances, though 
the tie of adoption is dissolved, the adopted person 
remains in the adoptive family. 

In regard to succession, the exercise of parental rights, 
and all other matters, with the exception of marriage,* 



* Namely the degrees of consanguinity within which marriage 
is prohibited. 
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the law makoB no distinction between real and 
adopted childreni so long as the latter remain in 
the adoptive family, it being expressly provided that 
between an adopted person and the adoptive parents 
and the latter's blood relatives the same relationship as 
that between blood relatives is< established from the 
date of the adoption (Article 727), and that an adopted 
person acquires from th^ date of the adoption the 
status of a legitimate child of the adoptive parent or 
parents (Article 860). 

FamUy Japanese law at present concerns itself with family 

rites in so far only as tne inheritance of the utensils 
and fornitore of worship is concerned. Slight, how- 
ever, as the relation is, its existence shows that '' the 
point of development at which law breaks away from 
religion " has not yet been reached. 

The family rites now practised in Japan are so 
blended with Shinto and Buddhist ceremonial as to 
have lost their original and distinctive character. 
They combine the worship paid to deceased ancestors and 
other relatives with that paid to various Shinto deities.* 



* It may seem incorrect to include under the head ot family rites 
the worship paid to Shinto deities which, though household worship, 
has no apparent relation to the family, and it may be thought that 
It would have been better to have made a distinction between houa4- 
Md, and family rites. In view, however, of the |act that Shintoism 
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Before the introduction of Buddhism in the sixth century 
each household had its kamidana, or Shinto altar, which 
is a plain wooden shelf. On this the cenotaphs of de- 
ceased members of the family were placed. The adop- 
tion of Buddhism led to the introduction of a butsu^ 
dan^ or Buddhist altar, which is a miniature shrine of 
wood, and to this the ancestral cenotaphs were trans- 
ferred. But the Shinto altar remained, and served as 
the depository of charms from the chief Shint5 Shrine, 
the Daijingu of Is^, and of charms from the Shrines 
dedicated to the various tutelary deities of members 
of the family, and in spite of the revival of Shintoism 
which accompanied the Restoration of 1868 the two 
altars with their respective uses have remained un- 
ohanged 

The rites conducted vary with the professed reli- 
gion of the family, and to some extent also according 
to the inclinations of the members of each household, 
their performance in the strictest detail being confined 
to the upper classes and wealthy farmers. Amongst 



'n its origin was a form of ancestor woi-sliip, it has seemed to me on 
ihe whole better to adopt the treatment I have chosen. 

Again the term household rites, as being in this context a wider 
term, is for some reasons preferable to the term family rites ; but its 
use would have obscured th^ relation of the family to these rites, 
which is the point of essential Importance. 

It may also appear to some scholars to be open to question 
whether a distinction can fairly be made between the "worship paid to 
deceased ancestors and that paid to ShintS deities, and whether it 
is not more correct to regard the former as being part of the latter. 
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the Buddhists too the rites practised by adherents of 
the Shin^ or Monto, sect differ from those conducted 
by others. 

The rites in the worship paid to Shinto deities consist 
of reverential obeisances made before the Shintd altar 
every morning, the lighting of a small lamp on the altar 
every evening, and the presentation of offerings of rice 
and sak6 on the 1st, 15th, and 28th of each month ; 
also from time to time branches of the Sakakt* tree are 
laid on the altar. 

The ancestral rites performed before the Buddhist 
altar are as follows; — 

In Shinto households, on the death of a' member 
of the family, the cenotaph, which is a small wooden 
tablet bearing the posthumous name of the deceased 
and the date of death, is enclosed in a box which is 
placed before the altar on a table of white wood.f 
This tablet is called the Tamashiro or ^* spirit 
substitute." Twice a year, in spring and autumn, 
on the day of the month on which the deceased died 
offerings of food of various kinds, including fish and 
meat, are laid on the altar. On the 1st, 5th, 10th, 
20th, 30th, 40th, 50th, and 100th anniversaries of the 



* Cleyerajaponica, 

t When the cenotaphs become too numerous, one or two tablets 
are made to serve for ail. 
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death a religious service is held in the house. To this 
relatives and friends are invited. On these occasions 
a feast is provided, and it is usual, but not necessary, 
for a Shinto priest to be in attendance. 

In Buddhist households on the death of a member 
of the family the cenotaph, which is termed the Lhai^ 
or '* tablet of rank," is placed directly on the altar without 
the accessories of the box and table used in Shinto house- 
holds. The altar is never without flowers, and offer- 
ings of tea and rice are made and incense sticks lighted 
every morning. On the 1st, 2nd, 7th, 13th, 28rd, 33rd, 
60th and lOOdth anniversaries of the death a religious 
service is held ia the family temple or in the house. 
If in the latter, a Buddhist priest ofSciates, and relatives 
and friends are invited. As in the case of Shinto 
households, a feast is also provided on these occasions. 
Again on the 15th* July in each yeari when the Bon 
Festival, or ** Festival in memory of the dead," is held, 
offerings of vermicelli and vegetables of various kinds 
are made. During this festival it is customary for the 
members of the household to repair in a body to the 
ancestral tombs for the purpose of placing flowers and 
branches of the Shikimi\ tree upon them, and of praying 



* Strictly speaking from the evening of the 13th to midnight on 
the 16th. 

t lUieium reliffiamm. 
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at the adjacent temple ; it is also customary in many 
households to call in a priest to hold a special service 
in the house. 

Adherents of the Shin sect of Buddhists do not 
celebrate the Bon Festival, and the oflEerings of food 
include fish and meat and are supposed to be made not 
to the spirits of the dead but to Amida Nidrai the 
patron saint and founder of the sect. 



The other features of the family system which 
remain to be noticed are, with one exception, peculiar to 
Japan. They are the position occupied by the head of 
a family, succession,* abdication, family councils, marri- 
age, and registration. 



In the Roman family system the authority of the f^T^^d^^r 



head of a family as a thing apart from parental authority 



^m Family. 



" Strictly speaking this should read succession to the headship o 
af\7iiily, for it is this of course and not succession which is peculiar 
to Japan. The inclusion in this Introduction of succession to pro- 
perty and wills is, I am aware, inconsistent with the statement made 
in the passage to which this note is attached; but in view of the 
advantage in point of clearness to he gained by dealing with the 
w^hole subject, and not merely one branch of it, I have decided to 
adopt the wider treatment. 
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was nnknown. There was only the patria potestas^ 
which began and ended with kinship either real or 
fictitious. In Japan parental authority and the author- 
ity exercised by the head of a family are quite distinct, 
but the two may be vested in the same individual, who 
may be a woman, and when vested in different individuals 
they represent 'a sort, of condominium^ as, for instance, in 
cases where the consent not only of the parent but of 
the head of the family is required. 

The head of a family exercises authority over all 
those whom the law recognizes as members of the 
family.* It is by no means necessary that these should 
form part of his or her household for, as has already 
been explained, the group represented by the word 
family in this context may embrace several households ; 
nor need they be relatives, though usually some tie of 
kinship exists. This authority includes the right of 
consent to the marriage and divorce, the adoption and 
the dissolution of adoption, of each member of the 
family, the right of determining his or her place of 
residence, and the right of expelling such person from 
the family, or of forbidding his or her return to it. He 
has also the right of succession to property in default 
of other heirs. But the headship of a family carries 



* And in cases of re-adoption this authority extends to a person 
who is no longer a member of the family. 
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with it also duties and responsibilities, the duty of sup- 
porting indigent members of the family, the duty 
under certain circumstances of guardianship, and respousi- 
bility for the debts of all. 

Japanese law recognizes two kinds of succession, sneeM- 

■ion. 

succession to the headship of a family, and succession to 
property. 

Between the Roman errvptor familiae and the heir 
to the headship of a family in Japan there is nothing 
in common beyond the prominence given to the family 
in each case. The emptor familiae inherited everything. 
It is otherwise with the heir to the headship of a family. 
Dr. Weipert points out in his treatise that the question 
as to what prcperty goes with succession to the head- 
ship of a family has been decided in various ways in 
the course of the development of Japanese jurispru- 
dence, and he explains in detail the changes which have 
occurred. As the law now stands, the heir to the head- 
ship of a family may inherit all the property, but he is 
only entitled as of right to what is known as the ** heir's 
portion." This varies in accordance with the relation- 
ship of the heir to the person succeeded to. But the 
question of the devolution of property in connection 
with succession to the headship of a family is after 
all a matter of only secondary importance. The primary 
consideration is the continuity of the family. The new 
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head of the family succeeds to all the rights and duties, 
except when these are of a personal and exclusive 
nature, of the predecessor, whose legal personality is 
regarded as, passing from the moment of his dearth, 
abdication, or loss of nationality, to the successor. Thus 
the continuity of the family is maintained, and as special 
value has always attached to succession in the direct 
line, in default of natural heirs the fiction of adoption 
steps in to preserve the theory of direct lineal succes- 
sion. 

Succession to the headship of a family is limited, 
save in exceptional cases, to persons who are ** members 
of the family." It occurs in the case of both sexes by 
death, abdication, and loss of nationality, also, in the 
case of males only, by the annulment of marriage or 
adoption, and alsoj in the case of females only, by the 
marriage of a woman with a husband who enters her 
family, and by the divorce of such husband. 
The order of succession is as follows : — 
1. Lineal descendants who are distinguished from 
other heirs in the Code by the title of ** legal heirs." 
Amongst them the nearest relative comes first, males are 
preferred to females, legitimate children, if males, rank 
before shosMy^ and both the last-named, even though 



* Seo Note ou page 2 of Codo. 
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females, come l^fore illegitimate children.* In the 
event of the death of a lineal descendant, who would, 
had he or she lived, have become heir, oocuring before 
that of the person succeeded to, the heirship devolves on 
his, or her, lineal descendant. 

2. If there is no lineal descendant, the person 
succeeded to is at liberty to appoint an heir. 

3. If there is neither a legal nor an appointed 
heir, the father or mother who is in the family, or the 

family council, as the case may be, chooses an heir from 

« 

among persons who are members of the family in accord- 
ance with the following order, which, however, may 
in certain cases be departed from. 

When the person succeeded to is a male : — 

a). The wife, if she was originally a member of 

the &mily. 
b). Brothers, 
c). Sisters, 
d). The wife, if she was not originally a member 

of the family. 
e). Lineal descendants of a brother or sister. 

When the person succeeded to is a 
female : — 
a). Brothers. 
b). Sisters. 

* This can ouly occur iu cases whero tlio ancestor is a woman. 
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o). The husband. 

d). Lineal dedcendanls of a brother or sister. 

4. If no heir is appointed by the father, mother, 
or family council, in accordance with the above-men* 
tioned order, the ascendant -who is the next of kin suc- 
ceeds. 

5. Failing an ascendant the family council chooses 
an heir from among other relatives, who may be 
heads of cadet branches of the family, or, in certain 
oaseS) from outside the circle of relatives. 

The heir to the headship of a family inherits as 
part of the special rights of succession the genealogical 
records of the family, the utensils and furniture 
used in the performance of family rites, and the family 
tombs. 

Heirs may be disinherited during the lifetime of the 
person succeeded to, or by will. The Code enumerates 
several grounds on which the disinheritance of a '< legal 
heir" can take place. 

Unlike succession to the headship of a family, suc- 
cession to property is not limited to persons who are 
*' members of the family," bat it only occurs, to use the 
language of the Code, " by the death of a member of the 
family." As in the other kind of succession, an heir 
is only entitled as of right to what is known as ** the 
heir's portion", which varies according to the relationship 
ol the heir to the person succeeded to. 



INTRODUCTION . XXXI. 

The ordet of succession is as follows : — 

1. Lineal descendants. 

Amongst these the nearest ^relative is preferred. 
Persons in the same degree of relationship rank to- 
gether. As in saccession to the headship of a family, in 
the event of an heir predeceasing the person succeeded 
to, the heirship devolves on his or her lineal descendant. 

2. After lineal descendants [come, in the order 
named, the consort, lineal ascendants, and the head of 
the family. 

Heirs who rank together share equally in the suc- 
cession. But the shares of succession of a Shosht,* and 
an illegitimate child, are fixed at half the share of a 
legitimate child. 

m 

The will of modem law was in former times in 
Japan simply a kind of solemn instruction left by a 
deceased person for the guidance of the heir, or other 
relatives. The place of wills was occupied by adop- 
tion, as in the earlier Soman law, and to some extent this 
is still the case. 

Following the classification of the French Code 
wills are divided into three kinds. 

1. Holographic wills. 

2. Wills drawn up by a notary. 

* See note on page 2 of Code. 



Wills. 
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3. Wills by secret deed (the will mystique of 
French law). 

A testator may dispose of the whole or any part 
of his property by will, provided the provisions relat- 
ing to "the heir's portion" are not contravened.- 

Abdica- What for want of a better word is generally 

tion. 

known to foreigners by the terra abdication is the 
retirement of a person from his .position as head of a 
family. As women are permitted by law to become 
heads of &milies, it follows that abdication is no 
prerogative of the male sex. 

Japanese scholars* who have investigated the 
subject agree in tracing the origin of the present 
custom to the abdication of Japanese sovereigns, in- 
stances of which occur at an early period of Japanese 
history. These earlier abdications were independent of 
religious influences, but with the advent of Buddhism 
abdication entered upon a new phase. In imitation, it 



♦ The subject of abdication has been very fully dealt with by 
Professor Shigeno in a lecture entitled ** The evils of succession 
through abdication to tbe headship of a family, and of adoption " 
delivered on the 10th April, 1886, and published in the " Gakushi 
Kwaiin Zasshi " (Magazine of the Society of scholars) and repro- 
duced in August 1893 in the Historical Magazine. A resume by Mr. 
Walter Dening of this essay appeared in Vol. XV. Part I. of the 
Transactions of the A sialic Society of Japan. 

Pi'ofessor Hozumi has also treated the same subject at great 
length in his book entitled ** Treatise on Abdication ** {[n-kio-roii). 
In this he does not confine himself to abdication as known in Japan, 
but discusses the subject in its widest aspects. 



INTRODUCTION . yxxni. 

would seem, of the retirement for the purpose. of re- 
ligious contemplation of the Head Priests of Buddhist* 
monasteries, abdicating sovereigns shaved their heads 
and entered the priesthood, and when subsequently 
the custom came to be em])loyed for political purposes 
the cloak of religion was retained. From the throne the 
custom spread to ^ Regents and high officers of state, 
and so universal had its observance amongst officials 
of the higher ranks become in the 12th Century that, 
as Professor Shigeno states, it was almost the rule for 
such persons to retire from the world at the age of 
40, or 50, and nominally enter the priesthood, both 
the act and the j)erson performing it beins: tenned 
niudo. In the course of time the custom of abdica- 
tion ceased to be confined t^ officials, and extended 
to the feudal nobility and the military class generally, 
whence it spread through the nation, and at this stage 
of its transition its connection with the phase it finally 
assumed becomes clear. But with its extension beyond 
the circle of official dignitaries, and its consequent 
severance from tradition and relij^ious associations, 
whether real or nominal, abdication changed its name. 
It was no longer termed niudo but tn-laoj the old word 

being retained only in its strict religious meaning ; 
and in-kio is the term in use to-day. 

In spite of the religious origin of abdication, its 
connection with religion has long since vanished, and 
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it may be said without fear of contradiction that the 
Japanese of today when he or Aud abdicates is in no 

way actuated by the feeling which impelled European 
monarchs in past times to end their daj^sin the seclusion 
of the cloister, and which finds expression to-day in the 
Irish phrase " to make one's soul." Apart from the in- 
fluence of traditional convention, which counts for some- 
thing and also explains the great hold on the nation 

which the custom has acquired, the motive seems to be 
somewhat akin to that which leads people in some 
Western countries to retire from active life at an asre 
when bodily infirmity cannot be adduced as the reason. 
But with this great difference) that in the one case, that 
of Western countries, it is the business, or pr)fes- 
8ion,-^the active work of life, which is relinquished, tho 
position of the individual vis-a-vts the family being unaf- 
fected, in the other case it is the [)Osition of head of the 
family which is relinquished, with the result of the 
complete effacement of the individual so far as the 

family is concerned. Moreover, although abdication 
usually implies the abandonment of the business, or 
profession, of the person who abdicates, this does not 
necessarily follow, abdication being in no way incom- 
patible with the continuation of the active pursuits in 
which the person in question is engaged. And if an 
excuse be needed in either case, there would seem to be 
more for the Japanese head of a family, who, in addition 
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to the duties and responsibilities incumbent upon his 
position, lias to bear the brunt of the tedious ceremonies 
and observances which characterize family life in Japan, 
and are a severe tax upon time and energies^ while at 
the same time he is fettered by the restrictions upon 
individual freedom of action imposed by the family 
system. That in many cases the reason for abdication 
lies in the wish to escape from the tyrannical calls of 
family life, rather than in the mere desire for idleness 
and ease, is shown by the fact that just as in past times 
the abdication of an Emperor, a regent, or a state digni- 
tary, was often the signal for renewed activity on his part 
so in modern Japanese life the period of a pei-son's great- 
est activity not infrequently dates from the time of his 
withdrawal from the headship of his famdy. 

As in the case of adoption, abdication is now more 
strictly regulated by law than formerly. Women are 
permitted to abdicate irrespective of age, subject to the 
consent of their husbands, but a man is not allowed to 
abdicate unless he has attained the age of sixty, or 
unless the heir who succeeds him in the headship of the 
family has aqcej^ted the succession unconditionally ; or 
unless in certain cases the consent of a court of law 
has been obtained. 
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Family j^ inoludin^ family councils amongst those features 

of the family system which are peculiar to Japan the 
fact that something of a similar type exists in other 

countries has not been overlooked. It needs, however, 
but a slight acquaintance with the subject to perceive 
that family councils in Japan are very different from 
what is known by the same name elsewhere. With us 
a family council means a more or less informal meeting 
of reUtives for the discussion of some family matter,— a 
meeting which has no legal status, and the decisions of 
which, unless consecrated by legal procedure of some 
aort, have no binding force ; and even in France, w^here a 
wider extension' is given to the family council, and it is 
recognized by law, the position it occupies both legally 
and socially is a very subordinate one. In Japan, on th« 
other hand, the importance of family councils can scarcely 
be overrated. They usurp many of the functions which 
we are accustomed to ass>oiate with courts of law, and, 
uniting in themselves rights and duties relegated else- 
where to distinct and separate spheres of authority, 
watch over the interests both of the family and the 
individual. It is , true that in all cases there is an 
ultimate appeal from the decision of a family council to 
a court of law, but, apart from the natural reluctance of 
most people to take this step, the chances of success are 
too remote to favour its frequent ado[)tion. 

As has already been explained, family councils 



INTRODUCTION. XXXVII. 

represent tlie larger of the two groups into which 
Japanese society may be regarded as divided. In former 
times the aotion of a family council was independent of 
the judioiary. Under the present Code the selection of 
the members rests with a court of law, except in certain 
cases where a testator may appoint them in his will. 

Family councils are of two kinds, those established 
for the determination of some particular question, and 
those which are established for the purpose of taking 
charge of the aflEairs of persons without legal capacity. 
The former are dissolved when the question under dis- 
cussion has been settled ; the latter continue until the 
legal incapacity ceases. In both cases the council is 
originally summoned through a court of law, but in 
the case of the latter the intervention of the court is 
not required for subsequent meetings. 

A family council consists of three or more members. 
In addition to relatives these members niay/ in cases 
where the council is convened for the purpose of 
determining some particular question, include the person 
whose affairs are primarily under discussion, or some 
|>erson who is connected with him but not sufficiently 
closely to constitute relationship as defined in Article 
725. Guardians, superintendents of guardianship, and 
curators, and minors and other persons who are 
ineligible for guardianship, cannot serve on it Decision 
is by majority, and no member can vote in a matter in 



XXXVin. INTRODUCTION. 

which his own interests are concerned. 

The functions of family councils include the 
granting of consent under certain circumstances to mar- 
riage and adoption ; the granting of consent to acts 
performed by a mother on behalf of a child who is a 
minor, and over whom she exercises parental rights, or 
the approval of consent granted by her for the perform- 
ance of such acts by the child ; the protection of the 
interests of a child, who is a minor, in the case of acts in 
regard to which the interests of the parents and child 
conflict ; the supervision of the affairs of persons with- 
out legal capacity, including minors; the choice in certain 
cases of an heir to the headship of a family ; and the 
appointment and control of guardians, and superintendents 
of guardianship. 

The power vested in family councils in no way 
diminishes the influence brought to bear upon an indi- 
vidual by the circle of relatives from whom they are 
chosen, but rather serves to increase it ; nor does their 
existence as a species of family tribunal, so to speak, 
preclude the settlement of ^ many family matters in an 
informal manner without recourse to the somewhat ela- 
borate machinery provided by the law. 



krriare. Before the publication of the present Code the 

question of marriage was regulated by fragmentary 
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enactments, issued from time to time, which dealt with 
various points connected with marriage and divorce, but 
never with the subject as a whole. 

Validity of marriage in Japan is quite independent 
of the marriage ceremony, which is a purely social func- 
tion, having no connection whatsoever with law beyond 
the somewhat remote contingency of its being adducible 
as evidence of a marriage having taken place. Marriage 
is effected simply by registration.* This, and an inten- 
tion on the part of the parties to Tuarry, are all that is 
required to constitute a valid marriage. f Notice is 
given to a registrar by both parties and two witnesses 
who aro of age, and this notice may be either verbal or 
\\Tritten. When the registrar has satisfied himself that 
the marriage is in accordance with the provisions of the 
law, the name of tlie person entering the other's family 
is inscribed in the register of that family, and is 
expunged from the register of the family to which he 
or she previously belonged. 

The marriageable age for men is seven teen J jears ; 
that for women fifteen.:|: Marriage cannot take place be- 



* It, actually takes effect when notice is ,^ven to a registmr 
(Article 775). 

f Conversely, however, failure to give notice to a registrar, and 
absence of intention to marry are not tlie only grounds for invalidity. 
Marriages between relatives within the prohibited dogrees of con - 
snnguinity are ipso facto invalid, and so is a remarriage contracted 
and a person already married and undivorced. 

I This is the full age, not age according to Japanese reckoning. 
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tween KnedJ blood relatives, or relatives by marriage in 
the direct line, or between collateral relatives within 
three degrees of relationship, but this prohibition doea 
not extend to mairiages between adopted persons and 
their, collateral relatives by adoption. 

No one \a ho is not the head of a family, whatever 
his or her age may be, can marry without the ci^nsent 
of the head of the family. \fen under tlie age of thirty,* 
and women under the age of twenty-five must obtain for 
their marriage the consent of the parents in the family, 
and for the marriage of minors in certain cases the con- 
sent of the guardian or of a family council is neces- 
sary. In cases where persons who have entered a 
family by marriage wish to remarry and enter another 
family, the consent both of the head of the family they 
have entered by marriage and of the head of the 
family to which they originally belonged must be ob- 
tained. A woman whose marriage has been dissolved, 
or annulled, cannot remarry until after the expiration 
of six months from the date of the dissolution or annul- 
ment of her previous marriage. 

Japanese law recognizes two kinds of divorce, 
divorce by arrangement between the parties, and judicial 
divorce. 

Divorce by arrangement is effected in the same 
way as marriage. When the registrar who receives 
the notice has satisfied himself that the divorce is in 
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conformity with the provisions of the law, the name of 
the person leaving the other's family is expunged 
from the register of that family, and is re-inscribed in 
the register of the family to which he -or she origi- 
nally belonged. If permission to return to the original 
family is withheld by the head of that family, the 
person in question establishes a new family, obtaining 
new registration as head of the family thus established. 
In cases where the divorced person leaving the family 
had, upon marrying, abolished his or her original family, 
or where such family has otherwise come to an end so 

that return to it is impossible, the family in question may 
, be resuscitated. 

For divorce by arrangement persons under twenty- 
five years of age must obtain the consent of the person, 
or persons, whose consent was necessary for their 
marriage. 

Judicial divorce is granted on several grounds 
which are specified in the Code. These include cruel- 
ty of one of the parties to his or her lineal ascend- 
ants, cruelty received by one of the parties from the 
lineal ascendants of the other, and the dissolution or 
annulment of adoption in cases where the adopt'^d 
person is connected with the adoptive family both by 
Uiarriage and adoi>tion. 

Besides the dissolution of marriage in the two 
ways above-mentioned, marriages which contravene the 
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provisions of Articles 765-70, inclusive, may, subject to 
certain restrictions, be annulled by a court of law on the 
application of either of the parlies, the head of a 
family? a relative, or a public prosecutor. ft follows 
that the contravention of provisions of the Code other 
than those relating to registration and the intention of 
the parties does not necessarily invalidate a marriage. 
Such marriages are valid as marriages until an order 
of a court for their annulment has been issued. 



Reyis- jf proof Were needed that society in JaT>an centres 

round the family, and not the individual, that proof 
would be supplied by the system of registration alone. 

The system is in its origin Chinese, having, it is 
generally understood, been introduced from China about 
the middle of the 7th century, and, in spite of the modi- 
fications which it has since undergone, the ancient name 
Ko'sehij borrowed from the Chinese language, is still 
retained. Whatever the object of its introduc- 
tion may have been, whether simply to obtain a 
census of the population, or, as is supposed by some, to 
facilitate the collection of revenue, it would seem accord 
ing to the ** Taihorio '** that it was employed at ontj 



* A. collectioirof laws published in the year 701, and quoted hy 
Dr. Wei pert ia his treatise on Japanese Family Law already referred 
•to. ■.'•■'. 
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time for the purpose of determining the periodical 
redistribution of land leased by the state to cultivators. 
The sjsteni ceased long ago to have any connection 
with the tenure of land, and became what it is now, a 
system of registration by means of which the state exierci- 
ses a minute control over the affairs of individuals throaorh 
the family. Of the process by which this change wad 
effected nothing appears to be known, but in the course, 
of the long interval which elapsed the name Ko-pebi -iell 
into disuse, being replaped by the word nimb^tsu, and 
though the older word was revived for official pia;rpQS|53 
twenty-seven year3 ago, when the law on the .sabjeQt 
was revised and, ccfdified, the word mmbetsu is, still the 
term in more general use. There u nothing. ii;i ejtl^et 
name which suggeais the fact ihat the family is the 
basis of the registration ; for Ko-sehi signifies literally 
'* house registration", and mmbetsu '^separation, or clas-: 
sification, o£ individuals." It is therefore natural to 
suppose that in its earlier form the system was ong/of 
simply household registration, and that the. change in its 
character was the result of its gradual adaptation to the 
growth and development of the family system, of which 
it now forms so important a part. It is registration 
which determines the status, and the position m regard to 
the family, of each individual, and which gives validity 
to marriage and divorce, to adoption and its dissolution 
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to abdication, and to succession. 

The present law on the subject replaces the previous 
law of 1871. It was promulgated on the same day as 
the final two books of the ( ivil Code, namely on the 
16th June of last year, and came into operation on the 
same day as the Civil Code, namely, on the 16th of the 
following month,* it being intended to serve as a 
complementary law to that Code. In accordance witb 
that intention its provisions have been brough. into careful 
harmony with those of the Civil Code, and at the same 
time its compilers have introduced changes which are 
aimed in the direction of giving to the registration system 
more of a personal and less of a family character than it 
has previously possessed. 

The present law consequently differs from its prede- 
cessors in the fact that registration is divided into three 
kindSjf family registration {Jco-seki)^ residential registration 
{kirin-sekijj and status registration {ilibiin-tokt). All 
three kinds of registration are however conducted at the 
same office, and by the same official^ who in cities divided 



* Btit, permiHsion was giv«n for tlic old books and forms to be 
used until the 3lst. Duccmbor 1898. 

t Tli« law itself only provides for family and status registration, 
but tlir provisions of the previous law relating to residential registra- 
tion arc retained. 

t Before the Kestoration the registration record?' of the military 
class were kept in the offices of the various Clans, and those of the 
Kjigs hy Court officials, while those of the /est of the nation wore 
entrusted to the local mayors in town and country. 
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into districts (Jcu) is the district miyor, and in cities not 
divided into districts, and in towns and villages, is the 
mayor of the city, town, or village as the case may be, 
and who for the purpose in question is called the regis, 
irar, the office at which the registration is t5onducted 
being the municipal office of the locality in question. 
The supervision of registration matters is oiiinisted to 
one of the judges of a district court,' and is governed by 
the rules relating to judicial administration. Each 
district court is also subject in regard to such matters to 
tbe higher authority of the corresponding local court 
{chiho-saibanshoY 

In each registration district there is a family registra- FamUy 
tion book* {kO'Sehi-ho)^ in which are entered the names of toation. 
all persons whose permanent registers {fionseki) are 
established therein. The entries are arranged according 
to families, and according to the address of the house 
which the head of a family occupies at the time of 
registrcUion. In other words a separate register is kept 
for each house in which the head of the household is 
also the head of a family, persons who are heads of 
households, but not heads of families, being borne on the 
registers of the heads of their respective families. The 
names entered in a family register at the time it is 



* These are kept in duplicate, and ath governed by the same 
dfitailed regulations mutatis mutandis as apply to status registratioa 
books (see btatus Registration). 
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prepared under the address of a certain house are, 
therefore, not nejesaarily those, of persons who are 
members of the particular household indicated, though 
it may be so in the case of a small family, all the mem- 
bers of which are comprised in a single household. Nor 
are they necessarily those of persons who were or are 
resident in the district. They are simply those of all 
persons who, irrespective of their place of residence, are 
members of the family of which the occupant of the 
house in question is the head aJt the time lohen the 
family register is prepared. The family therefore and not 
the household is the basis of registration; the house 
merely gives the locale to, or, in other words, furnishes the 
address for a permanent register {thonsehi\ when it is first 

established. Each reg;ister stands in the name of the head 
of the family, and every person whose name is borne on it 
(including the head of the family) is regarded as having 
his permanent register in the place in question. 

It was doubtless originally intended that there 
should be a more or less close correspondence between 
registration and residence, and undoubtedly before the 
Eest:>ration the correspondence was closer than it now is, 
for though on the one hand greater facilities existed for 
disappearance, on the other hand registration was more 
localized, and the movements of the population were 
oomparatively restricted. The abolition of the feudal 
system broke down the barriers which up to that time 
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• 

bad separated the various clans, and permitted for the 
first time free intercourse, and unrestricted migration from 
province to province. Except when a new family register 
is prepared, which happens when the head of a fa mil j 
chooses to transfer his permanent register to another 
place, or when a person establishes a new family, family 
registration and residence are now quite independent of 
one another. The head of a family who has established 
his permanent register {honseki) in a (ertain district may 
leave it at any moment and reside elsewhere for a term 
of years, or for the rest of his life, without his permaneni 
register being aflecied ; and his children, and other 
members of his family, and their descendants, may retain 
their permanent registers in the same place without hav- 
ing ever resided there. The fact, therefore, that a 
person has his permanent register in a certain district is 
no proof whatever of residenpe therein, for lit may and 
usually does only shew that some former head of the 

family resided there at the time when the register was 
first prepared. 

It follows that several family registers may be enter- 
ed in a register book under the same address without any 
of the persons concerned having resided in the ])lace of 
registration, and it may even happen that different heads 
of families may be registered successively as occupants 
of a certain house long after the house in question has 
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been demolished, and the land on which it stood has been 
appropriated for cultivation. Hence the expression that 
a person's *' permanent register is in hatake.^^* 

• Whenever a person changes his permanent register 
the register on which he was previously borne is called 

4 

his " gen-seki^^ or ** original permanent register/' and this 
is the register referred to in the term fuku-sekif 

The particulars which are entered in a family register 
are somewhat voluminous, and inclu<le the names of the 
present and previous heads of the family, and of each 
member of the family; the class (whether noble, 
Shii.ol{faX or Heimin) of the present head of the family, 
and the place where his permanent register is establi- 
shed ; the dates of birth of the head and each member of 
the family ; a statement as to how the head and mem- 
bers of the family came to occupy their respective posi- 
tions, unless the cause is birth ; the names of the parents 
of the head and of each member of the family, and the 
connection which exists between each and the parents 



* Cultivated land. 

t Returning to one's register, and so returning to one's origina 
family. 

X Shizoku is equivalent to our word gentleman though the two 
words do not exactly correspond ; the term Hei min is untransla- 
teable. It was introduced after the Restoration as a comprehensive 
term to indictite those classes of the people who were formerly 
divided into the three categories of farmers, artisans and mei-chants, 
and also those who formerly belonged to the yeta^ or pariah 
caste. 
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of the other ; and a number of other details into which 
it is unnecessary to enter. 

The order in which these particulars must be entered 
is as follows : — 

1. Head of the family. 

2. His or her lineal ascendants. 

3. His or her consort. 

4. His or her lineal descendants, and their con- 
sorts, if any. 

6. His or her collateral relatives and theur con- 
sorts, if any. 

6. Persons not relatives. 

In the case of lineal ascendants in different 'degrees 
of relationship those in the furthest' degree, and in the 
case of lineal descendants in different degrees of relation- 
ship, those in the nearest degree, are entered first. 

The gap caused by the want of correspondence Residen- 
tial Regrls- 

between family registration and residence is filled by re- tration. 

sidential registration. Any person who resides in a 

district oth^r than that in which his permanent register 

is established is required to give notice of such residence 

within ten days of its commencement to the registrar of 

the district, farnishins; particulars regarding himseU 

and his wife and family, if he has any, and they are living 

with him, his present place of abode, and the place where 

his permanent register is established, and other details. 

The registrar enters the facts in his residential register 



status 
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(niU'MnU'boj or register for entering notices of taking up 
residence), and reports the matter to the registrar of the 
place where the person in question has established his 
permanent register, who in his turn makes a note of the 
fact in the permanent register of such person.- Similar 
notice is given by a person on leaving a place where he 
has resided, and the fact is duly recorded by the registrars 
concerned. 

The matters which come under status registration 
Re^istra- j^y.^^ [^ ^hc Order in which they appear in the law, Birth, 
Non-recognition of a legitimate* child, Recognition of an 
illegitimate child, Adoption, Dissolution of adoption, 
Marriage, Divorce, Guardianship, Abdication, Disappear- 
rance, Death, Succession to the headship of a 
family, Disinheritance of the presumptive heir to the 
headship of a family, Appointment of an heir to the 
headship of a family, JEntrance into a family {N'iU'Sthi)^ 
Expulsion from a family (Ri-seki),' Prohibition to return 
to a family^ Establishment of a fresh branch of a family, 
Resuscitation of a family which has died out, Acquisition 
and Loss of nationality, Change of name, or class, and 
Alteration of entries regarding status. 

Status registration books are kept in duplicate and 
are of two kinds, books used for entries in regard to 



* Namely a child which in the absence of legal steps taken by 
the mother's husband would be regarded as legitimate. 
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status made in the case of persons whose permanent re- 
{^isters are established in the district of the registrar re- 
ceiving the notices, and books used for entries in regard 
to status made in the case of persons whose permanent 
registers ai'e not in the district of the registrar to whom 
the notices in question are given. These books are 
divided into separate volumes corresponding with the 
various subjects of status registration. Fresh books are 
prepared every year, and before being used are sent to 
the supervising judicial officer, who affixes the seal of 
his office to every page, and certi&es on the back of 
each volume the pumber of pages it contains. The 
originals of all status registration books are preserved 
in the registration office ; the duplicates are preserved 
in the local court which has jurisdiction over the 
supervising district court. Books in present use are not 
allowed to leave a registration office, but perusal and 
the taking of extracts from them are permitted. Entries 
in regard to status are made upon notice verbal, or 
written, given either by, or on behalf of, the person 
Vipon whom the duty of giving notice is incumbent, or 
at the request of a court of law, or in accordance 
with special provisions of the law. . 

Subject to some few exceptions, notice in regard to 
matters coming under status registration is given to the 
registrar of the district in which the person giving the 
notice resides ; the registrar makes the necessary entry in 
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his re3;ister-book, and gives Dotioe of the fact to the re- 
gistrar of the place in which the permanent register 
which the notice concerns is established. 

The requirements of the law as to the person by 
whom notice must be given, and the particulars to be fur- 
nished, vary with each subject. Without going more fully 
into the voluminous details of each matter in regard to 
which notice has to be given, it may be interesting to 
take two instances which will serve to shew generally 
the character of the particulars which the law requires. 
And for this purpose it may be well to select Entrance 
into and Expulsion from a family. 

In the case of entrance into a family, the notice to 
be given* must state the following particulars ; — 

1. The name, date of birth, business or profession, 
and place of permanent registration of the head of the 
family into which entrance is contemplated. 

2. The relationship subsisting between the head 
of the family in question, or a member of it, and the 
person about to enter it. 

3. If the person entering the family in question is 
abolishing his own family for this purpose, a statement of 
the fact. 

4. If the person entering the family in question is 



* This is given by the head of the family into which entrance is 
cont^jmplHted. 
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a member of another family, parfeioalaza regarding the 
head of that family, and the relationship or connection 
between the latter and the person in qaestion. 

In cases where the consent of other parties is neoes* 
sary proof of such consent must be produced. 

In the case of expulsion from a family the notice* 
must state the following particulars : — 

1. The name, date of birth, and business, or pro- 
fession, of the person about to be expelled. 

2. The reason for such expulsion, and when the 
reason first arose. 

8. If any other person leaves the family together 
with the person to be expelled, particulars regarding suoh 
person, and the connection subsisting between the two. 

If, in consequence of expulsion, the person expelled 
establishes a new family, he or she must similarly give 
notice stating : — 

1 . Particulars regarding th e head of the family from 
which he or she has been expelled. 

2. The connection subsisting between the two. 

8. Particulars regarding any person, or persons, en- 
tering the new family which he or she is establishing, 
and the connection subsisting between him or her and 
the person, or persons, concerned. 



* This is given by the head of the family from which thejperson 



in question is expelled. 
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It will be seen that the leading idea to be gathered 
from- a study of the Japanese family system is the subor- 
dination of the individual to the family. The notion of 
an individual existing apart from and independently of 
the family is one which Japanese family law does not 
entertain. It is the individual in his relation to the 
family, rather than the individual himself, with which 
both the law and the society which made it are coq- 
cerned. Naturally therefore the law regards a person 
primarily not as an individual, but as either the head 
or a member of a family. One of these two capacities 
is acquired at birth, and one or other is always present} 
to the exifinction of individuality as we understand it. 

The influence of the family dominates every rela- 
tion in life. Is a child born, the question of pater- 
nity is merged in the more important considc ration of the 
family to which it is to belong. Is it a question of 
parental authority, the family, and not the natural tie 
of relationship, determines its exercise. Is it a matter of 
succession, it is the family and not the individual which 
is the central idea. And so with other matters, — with 
marriage and divorce, adoption and its dissolution. Their 
importance lies rather in their effect upon the particular 
family or families in question than in their effect upon 
the relations between the individuals concerned.* 

* This to some extent explains the looseness of the marriage 
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It would be easy to multiply instanoes shew- 
ing the extent to which respect for the family 
is carried. Let it suffice to name only two, which 
may serve also to shew the peculiar working of the 
system : the separation of children from the father when 
the latter leaves a family of which he was a member when 
the children were born; and the posthumous legitimization 
of children. In the first instance, when children are bom 
to a man who becomes a member of a family, in the legal 
sense of the expression, by marriao;e or adoption, these 
children may be said to belong to the family rather than 
to him, for, if he leaves it, his children stay behind. In 
the second instance, a person may be bom and die ille- 
gitimate ; but it is possible for the parents by their sub- 
sequent marriage to4egitimize the deceased, and ensure 
the continuity of the family by settling the succession 
u]>on a grandchild of whom the deceased was the father. 
A ad the impersonal character which ])er vades the whole 
system is apparent in the provision under which, pending 
the minority of a person who is both a parent and the 
head of a family, his rights in this dual capacity do not 
remain in abeyance, but are exercised for him by a 
parent, or guardian, or, in the last resort, by a family 
council. 



tie, in spite of the fact that considcratiou for the family often acts 
as a check upon divorce. 
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With us a member of a family usually regards 
his oonnecftion with it as a mere aooident of birth, by 
its very nature impermanent, to be shaken off when- 
ever it suits him to do so, and as rarely, if ever, to 
be allowed to interfere with the play of his individual 
wishes or energies* In Japan, if it is too much to say 
that the iudividfial exists for the family and not the 
family for the individual, it is at least correct to say 
that the actions of an individual are to a large extent 

controlled by the family to which he belongs, and that 
to the interests of that family his own are subordinated 
during the whole of his life. 

It is surprising that individuality should survive at 
all under the circumstances which surround it. Until 
he is of agG} and even afterwards, so long as he does 
not earn an independent livelihood, a person is subject 
to parental authority, and the same person until such 
time as he becomes the head of a family himself, which 
may never happen, is also subject to the authority of the 
head of the family to which he belongs. Nor even 
when such person becomes the head of a' family, is of 
agC) and is earning an independent subsistence, does he 
obtain complete liberty of action. He still remains 
subject in certain matters to the control of family coun- 
cils, which may intervene in the interests of the family, 
or of some member of it, and open to' the influence, none 
the less real because its operation is silent and has no 
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legal sanction behind it, of the large circle of relatives 
whofc-e opinion is for him what public opinion is for us. 
Moreover, the effects of parental influence reach far 
beyond the legal limitations of parental authority. The 
doctrine of filial piety is a religion of daily life, governing 
conduct to an extent which it is not easy to exaggerate. 
To the wishes and well-being of the parent everything 
is held ready to be sacrificed, place, pl-ospects in life, and 
even life itself. Not what will the world think? but 

what will the family or parents say ? is the idea which 
naturally occurs to a person under these conditions. 

It must not be supposed for a moment that the condi* 
tions described are regarded as in any way hard by the 
individual who is subject to them^ More than content 
with things as they are, he is ready to give his syrn. 
pathy freely to others whom he conceives to be less 
Lappily situated than himself ; and it never enters into 
his philosophy to think that he has not as complete 
liberty of action as from his point of view seems desira* 
ble, or even proper. 

And at the same time it is well to remember that 
family law has more of the elasticity of custom than of 
the rigidity of law, that a code need not be invoked 
though it exist, and that the present transitional condi- 
tion of Japanese society may favour a rule being honour- 
ed more in the breach than in the observance ; and in the 
light of these considerations there is reason to think tha^ 
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the restriclions imposed on individual liberty of action 
iAay not in praotioe be so onerous as in theory they 
appear. 

It follows, however, that the ideals of a nation 
where the family and not the individual is the unit of 
society must be very different from those of communities 
where society rests on another basis. To us the draw- 
backs of a system ^^ so careless of the single life ^' are 
obvious. Not only is a check applied to individual 
energy and ambition, with the result that life in losing 
something of its value parts also with some of its reali- 
ty and earnestness, its purposeful vigour, but a certain 
loss of moral ^bre must, it would seem, result from 
the weakening of the sense of individual responsibility, 
until a point may be reached when acts in themselves 
reprehensible are apt to be condoned if committed in 
the interests of the family. 

On the whole the system as it wor^ in Japan is 
nevertheless not wholly unbeneficial. It helps the weak 
against the strong and assists^ the indigent ; it discour- 
ages litigation and family scandals ; and the very subjec- 



* See Cliapter VIII of the Book on Kindred. 

Although from our f)oint of view tho duty of support which 
is perhaps important enough to have justified its inclusion as a 
separate feature of the family system in Japan, may be considered 
to handicap the individual rather heavily in tho race of life, and to 
be pushed to extremes quite contrary to our ethical notions where 
marriage is concerned there is much to be said in favour of a 
system which throws the primary duty of supporting the indigent 
on the family, and not on the community at large. 
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tion and self-repreasion in whiah the individual is 
schooled favoui the growth ol virtues for which the 
world is certainly none the poorer. 

Whether in view of the astonishing cfaan^es which 
have taken place in the course of a single generation, and 
are still proceeding with a rapidity as yet undiminished, 
codification be altogether wise may be open to doubt, 
though we know that the impulse in this direction has 
been strengthened by reasons which do not afEect 
legislation everywhere. Be this as it may, it is evident 
that the family system has entered upon the period of its 
deoline, and the time is possibly not very far distant when 
the unit of society will be the same as in the West. The 
student of history muy be allowed to think that had 
it not been for the reactionary tendencies which cramped 
Japan's national development for some centuries, the 
racial energy and enterprise of her people would have 
resulted in a very different state of society from that 
which is recorded in the foregoing pages. 
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CHAPTEE I. 



GENERAL RULES 



*— 



725. 
The following persons are regarded as kindred"^: — 

i. Blbod relatives within six degrees of relation- 
ship, 
ii. Husbands and wives^ 



wim 






•^— • 



mmmr: 



iii. Relatives by marriage within three degrees jgicDSH- 
of relationship. 



1^ 



726. 



Degrees of relationship are determined by reckon- ^x^(^W^ 
ing the nnniber of generations between relatives. ^LWiT^it 

Her© Tvhere tho context seems to call for a somewhat 
preoiso rendering I have used the word " kindred," which, 
though limited in its strictest sense to relations by consanguinity, 
includes in its wider meaning both blood relatives and relatives 
by affinity. Elsewhere I have preferred to use the more con- 
venient, if vaguer, term "relatives." I have also excluded the 
word •* kinship " throughout in favour of the word "relationship." 
It should be understood however, that the words ** relative " and 
"relatives" wherever they occur have the special and rastricte.^ 
s^nse given to the word **kindre(J" in 4rticle 72$. 



Zih^\'^ The determination of the degrees of relationship of 
'C I ^SW. collateral relatives depends on the number of gene- 
ffififeipAS rations working up from one relative, or his, or her, 
liTii!i& consort, to the common ancestor, and down from the 
* *3-!l I? ^' common ancestor to the other relative. 

+i^W-b» ' 727. 

^;J >JUilii)l Between an adopted person and the adoptive pa- 

^-'M^^^ rents and the latter's blood relatives the same relation- 

8.l-6r^l^ ship as that between blood relatives is established 



IfiijHJ^CA from the date of the adoption. 



+z:W'b» 728. 

f^^^^X^ Between sten-parents and step-children, a wife and 

•fOl-l^-ftfl: a shoshi,* the same relationship as that between parent 
i^J-CJ^ffi and child is established. 

An illegitimate child who is recognized (but not legiti- 
mized) by the father (see Articles 827 and 829). This term 
illustrates the transitionary phase through which Japanese law is 
passing. Japanese dictionaries deline sho-shi as the child of a 
concubine, and this so long as concubinage was sanctioned by 
the law, and the question of legitimacy never arose, was tli'e 
accepted meaning of the term. The law of Japan, which in 
the course of its development on western lines has come to 
nccept the principle of legitimacy, and to admit of the legitimiza- 
tion of children by the subsequent marriage of their parents (see 
Artir-le 836), now recognizes an intermediate stage between 
legitimacy and illegitimacy. It is this which is represented 
by the term sho-shi, and the word has thus acquired a new 
meaning, being applied to all illegitimate children without 
distinction who are recognized by the father. Practical effect 
is given in the two kinds of succession to tlie distinction thus made 
between legitimate children, 8h^ sJd, and illegitimate children. In 
succession to the headship of a family legitimate childivm, if 
males. r<Mnk before &7i(?^s7^^, anrl both legitiinate cliildren and nhoM, 
oven though females, before illegitimate children. Again in succes- 
sion to property the share of a sho shi» or of an illegitimate child, 
jg fixed at half the share of a legitiniate chilc^. 



729. +-W-b» 

Relationship by marriage, and the relationship men- jkl'ffiOiStffl 
tioned in the preceding Article, cease by divorce. *)SI®lH«iS 



It is the same in cases where one of two married ^^SE'S'^^ 
persons dies, and the survivor leaves the family. IhI '(j:#j^ LO 

730. «i-HW-trlB 

The relationship between an adopted person and ttlHJfii^ll 
the adoptive parents and the latter's blood relatives tp0|ticA;? 
ceases by the dissolution of the adoption * 

If the adoptive parents leave the adoptive family, H5H.jlii:# *J §| 
the relationship between the adopted person and such 'CSWiCA^'^* 
parents and the latter's own blood relatives thereby VU^^^^ 
ceases. \ioq)^^ 

If the consort of an adopted person, the lineal 5$^'?!J¥ 
descendant of an adopted person, or the latter's consort '?^^'I®2 
leaves the adoptive family togetlier with the adopted ^'2!^J^^^ 
person in consequence of the dissolution of the adop- ^^^?J 



tion, the relationship between such person and the f^^^^S 

adoptive parents and the latter's blood relatives ceases ^^^^^5 

thereby. 

731. +Hg-b» 

«- 

The provisions of the second clause of Article —ff^flliiljl 
729, and of the second clause of the preceding Article, O%or.ji^ 

* IHyen as used in tlio Code has only this meaning As 
generally used it is applied to the severance either of the 
marriage tie, or thie tie of adoption, and may therefore mean 
either divorce or the dissolution of adoption. 



M^KIfl^ shall not be applied to cases of sucoe&sion to the head- 
'2* ^^'P ^^ *^^ main branch of a family, the establishment 
'3tit of a fresh branch of a familv, or the resuscitation of 
a family which has died out. 



zmS^ of a 

4-® - ^■■ 



$r^ CHAPTER II. 

WS±^ - THE HEAD AND THE MEMBERS OF A FAMILY, 

mm 



an— S^ SECTION I. 

M*ft GENERAL RULES. 



iitv-l-\'P The relatives of t!ie head of a family who are in 

^•■■e^'CO *^« family, and his, or her, consort, are regarded as 
K#J*5ft:K membera of his, or her, family. 

In cases where the head of a family is changed 
the former head of the family and the members of hisi 
or her, family, ate regarded as members of the family 
of thp new head of the family. 

+^^» 7S3. 

AiKS^ A child enters the father's family. 



r> 



A child whose ffkth^r catoot be asoertained enters X^^Hit 
the mother's family. l^fl:*^ 

A child neither of whose parents can be ascertained *^^*^|iiS 

fly hwf9: 

establishes a new family. iL^^ti^ 



734. +HW-fcJ«P 

If the father of a child leaves the'family in conse- ;tlt|tK»f^ 
quence of the dissolution of adoption, or of divorce, JiS&l¥^tt^ 
before the child's birth, the provisions of the first clause "f*&-''Ji*Sl 
of the preceding Article apply retrospectively to the SB0 5HM 
commencement of pregnancy. "Cft # -cjH 

The provisions of the preceding clause do not ^I'T^^b? 
apply to cases where both parents have left the family. |Jilfl:i*^0 
But if the mother has returned* to her original family l-ST-^^-^fe 
before the child's birth, this rule does not apply. ^f:fiii*>^ 

735. tHw^ir 

The shO'shijr or the illegitimate child, of a member ^^['^aM 
of a family cannot enter the family without the con- TASHO^^ 
sent of the head of the family. Zithit^ 

If a shO'Sli%\ cannot enter the father's family, it^t^tJ^OjK 
enters that of the mother. ?JS^h t, |-^- 

* Fuku-Beld, literally *' returning to the register." This word 
which has several meanings is in the code used only in the 
sense of the return of a person to a family which ho, or she. 
has left. In these cases the name of the person is re-inscritied 
on the family register from which it was previously expuixged. 

f See Note on Page 2. 
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^^^oit jf an illegitimate child cannot enter the mother's 

IiJ^jVI-^ family, it establishes a new family. 

\XMM%1--U Jf the female head of a family contracts a mar- 

idJ^il.^^^ riage by which her husband enters her family, the 
ft5f:^;£ ^ A latter becomes the head of the family. But cases 
T/:^^AW where at the time of such marriage the parties express 
^ijlirll^a contrary intention do not come under this rule. 



'f^'t^X'^l^ A relative of the head of a family who is in 

h^'^^Wk^ another family may with the latter's consent become a 
i^ftfe;jJ^SC member of his family But ]f the relative in question 
.35^0 ^e>t is a member of another family, the consent of the head 
^:>M,^%M of that family must be obtained. 



^ 



A^^t)-Hy If the person mentioned in the preceding clause 

l?l«]lt^^u is a minor, the consent of the father or mother who 
^X^^iJ exercises parental rights, or of the guardian, must be 
h^^^^ obtained. 

+H|'-b» , 738. 

^1SL^\'-Wk I^ ^ person who has entered another family by 

Eiffii^^HX carnage, or adoption, wishes to make one of his, or 
ikv-XhX^ ^^"^^ ^wn relatives who is not a relative of his, or 
4-3§|t?-^jil her, consort or adoptive parents, a member of the 



family whicla he, or she, has entered, in addition to ^^^*9liB 

conformity with the provisions of the i>receding Article «lift^^^ 

^)|5 II $ it 

the consent of the consort, or of the adoptive parents, ^S.^8'I^^I 
must be obtained. Ifl^ffiofiliO 

It is the same in cases where a person who has ^%M^^]Vi 
left a family which he, or she, has entered by marriage, i^^gg-5X 
or adoption, wishes to make a lineal descendant, who ac^DO's'll 
is a member of the family which he, or she, has left, ^i^^^4» 
a member of hip, or her, family. 

739. ^^S^^ 

A person who has entered another family by mar- I'tlMKitttt 
riage, or adoption, returns* in the event of divorce, or JBfl^X^JSX 
the dissolution of adoption, to his, or her, original ^(K^'Cil 
family. '^<^\t^^ 



740. 



«+pg5-b» 



If a person who must, in accordance with the Sii^JSff 

provisions of the preceding Article, return* to his, -fU^'^o 

or her, original family is unable to do so in con- ^St^#^ 

sequence of that family having died out, he, oj ^IH^Jfft 

she, establishes a new family. But he, or she, {Jt^fox 

is not precluded from resuscitating the family in fi[t^M 

question. 4»5Sfl[ 

741. ■+raw-ir» 



If a person who has entered another family by AftfeBH^ItJ® 
marriage, or adoption, wishes again to enter another /:U'CU fX 

* See Note oq Page 5, 
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MMt^9k^ family by marriage, or adoption, he, or she, must 
#lE(tA^^' obtain the consent of the head of the family which 
^0^^l-|t lie, or she, has entered, and that of the head of his. 



i^ii*!^ or her, original family. 

^"JjfliVW In cases coming under the preceding clause the 

^¥lt5€) head of a family who has not given his consent may 

i:^vj^ within one year from the date of the marriage, or 

f^&P^ adoption, forbid in advance the return* of the person 

ti-o±X 

fgHUia in question to the family concerned. 



xti^^ A member of a family who has been expelled 
S^S? from the family establishes a new family. It is the 
^^Af" ^^^® ^^ cases where a person who having after entrance 
t'^r^ into another family been forbidden to return* to his, or 
f ^^^ her, original family leaves in consequence of divorce, 
^;^S^ or the dissolution of adoption, the family which he? 
LHffi^ or she, has entered. 

+raw^» 743. 



::Mt:'S'^3t A member of a family may with the consent of 

^^^t^itit the head of his family succeed to the headship of 
1^-^^ L*± another family, establish a fresh branch of his 
Jk^^n^W^ family, resuscitate the main branch, or a cadet branch, 
^--fS^lgL^ or a distant branch of his family which has died out, 

* See Note on Pa^e 6. 
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or resuscitate the family of a relative which has died -A<IS. 

out. But a minor must obtain the consent of the ^^^^ 

father or mother who exercises parental rights over 'f^ltj&N 

him, or that of his guardian. ^A^ 

744. +mif4im 

The legal presumptive* heir to the headship of a iii^;^— Aifc 
family cannot enter another family, nor establish a new c^h^tt^ito 
family. But cases where succssion to the headship of ^y^^\'i^ 
the main branch of the family is necessary do not /i;|g-5Vj'^ 
come under this rule. R|0;SltjS 

The provisions .of the preceding clause do not ij"t?)+itf9 



preclude the application of the second clause of Article ^^-b(?) 
7oO. JSmS^ 

745. ^^rm^^2% 

If a husband enters another family, or establishes xlS^i'I'J^ 
a new family, his wife follows him into the family -cSLU^ 
m question. ^jt^^l- 



SECTION IT. 

THE RIGHTS AND DUTIES OP THE HEAD 

AND THE MEMBERS OF A FAMILY. i|t?i®^CA± 

746. +pi'm-tr^ 

The head and the members of a family bear the -f^^^^ 
family surname ffl<?>|t Jt 

^^ See Note to Article 973. 
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+"5?f * 747. 

aSttJ^*^ The head of a family is bound to support the 

•i^^SlMlX members of his, or her, family. 



^ ^^^2^ Property acquired by the member of a family in 

S^ii^* his, or her, own name is regarded as his, or her, special 
MMx,^ property. 

^ jSS'^.^ Property in regard to which it is not clear whether 

&ptj:['X it belongs to the head of a family, or to one of its 

^-> 5 TSC members, is presumed to be the property of the head 

if ttt^^e) of the family. 



+n9ig'-b« 749 

:: ^S^ A member of a family cannot fix his, or her, own 

^^Jx,it place of residence in opposition to the wish of the head 

usmLP 

"J 'b'C^ of the family. 

OUftlSlt^ So lon^ as a member of a family contravenes the 

^l- 5 Dx^^ provisions of the jjreceding clause by not living in 
^Lr^^X]® the place of residence appointed by the head of the fa- 
^^;^^±^ mily, the latter is relieved from the duty of support. 



^^•ii^^W I^ csises coming under the preceding clause the 

^i^^Jt^^^c^ head of the family may fix a suitable time, and call 
v^^t^L^^ upon such person to move his, or her, residence within 
li^---*Oj^ that time to the place appointed by him. If the 
l-^&9fj£^ member of the family fails to comply with this demand, 



u 

the head of the famil; ir.ay expel him, or her, iiom ^^S^-tPM 
the family. But casea where the member of the '■fi.i'^z.ll't 
family is a minor do not come under this rule. "^^S^-^i 

iit¥ta»n 
750. «i-E^-fc» 



family mast obtain the consent of the head of the Ki5±S*^' 
family'. ^|ii]ull(<fl 

if a member of a family marries, or adopts, in 
contiavention of the provisions of the preceding clause, 
the head of the family may within one year from the 
date of Buch marriage, or adoption, expel him or, her, 
from the family, or forbid his, or her, return to it. 



of the preceding clause, expelled fi-om the family, the uitSit^J 
person adopted follows the adoptive parent into his, 5»5«? 
or her, family. «T&on 

751. "^^J^« 

If the head of a family is unable to exercise his, RSLWi^ 
or her, rights, they are exercised by the family conncjl, ;ftaftVll-5" 
But cases where there la some person who exercises ■^ib'ti-sfii 
parental rights over the head o£ the family, or where s^-P^^ 
, , , , ,- *«±(«f 

there is a euardian, do not come under this rale, llXI-a.i- 
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IKHI5 SECTION III. 



{k^z^m±^ 



THE LOSS OF THE RIGHTS OF THE 
HEAD OF A FAMILY. 



+2LW-b» 752. 



T®?=H:0'^ The head of a family cannot abdicate unless the 

:: ll-f ^ It following conditions are fulfilled : — 



Z.fs]^-V^Zl i. The attainment of the age of sixty. 

&^A^^'£ ii. The unconditional acceptance of succession 

:::fcffl#4»^ by the heir to the headship of the family 

^(DlA'to who must have full legal capacity. 






753. 



/i>iiiRII=K-l!J>^ If the head of a family is unable, owin<]; to sick 

^A^ IJ) ^j: ness, tlie necessity of succeeding as heir to the headship 
^^2 ^^5^ of, or resuscitating, the icain branch of the family, 



^^^p^$ or other unavoidable causes, to continue the manage- 

- /^ x*»!w ^®^^ ^^ ^^^ affairs of the family, he may, notwith- 

^?"±bE^ standing the provisions of the preceding Article, 

SS^^f^lS abdicate with the consent of a Court of law. But if 

laSft f^? there is no legal presumptive* heir to the headship 

A^J^^^of the family, he must before doing so determine the 

^2§?|V person who is to be heir to the headship of the 

S#ol^ family, and obtain his acceptance of the succession. 

* See Note to Article 973. 
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754. +3£W%» 

If the head of a family wishes to enter another ^^itA.^)P 
family by marriao;e, he may abdicate in accordance with '^Rl^SJciife'^' 
the provisions of the preceding Article. ^^^ *-i8 

If in cases where the head of a family wishes ^J^^"fiH^ 

to enter another family by mamage without abdicating Ld'^S©^* 

a registrar accepts notice from him to that effect, he *i63.l-ftfeS 

shall be regarded as having abdicated on the date of ^^XiX\''-% 

1. 1- -5 PA 5 
his marriage. lfJ^ea?>T 



755. 






The female^head of a family may abdicate irrespec- ^^'^^^ 
tive of age. ^S"tl-± 

The female head of fa family who is married must &^1|^^^ 
obtain her husband's consent to her abdication. But i^'^ti^^t? 
the husband cannot refuse to give his consent unless he ^fjS^^S 
has just reasons for doing so^ ?^^^§^ 



For the abdication of a person without legal ^^f^l-ISlS 
capacity the consent of his, or her, legal representative W^K%^^ 
is not necessary. T ^ IrIS'T^* 



"^-cB^kH AbdicatioQ takes effect when notice thereof is 

^o^«li ^i''^" 'o ^ registrar by the person abdicating and 



»A 758, 

*SEflllfiH . , . , , , , ,. , 

tia+-ts« Avrelative oi a person who has abaicated, cj 

X'?>SE''^''J a public prosecutor, may within three months after 

^iUfS^fR notice of abdication has been given apply to a Court 

ts-^^wns , , , , , , , ,. . 

SCXHti* oE law for the annulment oi an abaication wmcn oon- 
SiRMfi^ travenes the provisiona of Articles 752 or 753. 

?*i^-s If the female head of a family has abdicated in 

?S*®** contravention of the second clause of Article 766, her 

-IBltffi5|tJ- 

^^^^gS husband may within theiperiod named inrthe^precediug 



^. 



^^^^^ clause apply to a Court of law for its annulmeni. 






769. 

If uolice 'of abdication' is given in consequence 
of fraud, or. compulsion, by the person abdicating, o^ 
by the heir to the headship.'of the family, the person 
who has abdicated,?! or J the heir, may within one 
year from the date of the discovery of the fraud, or 
of the release from compulsion,- apply to a Court of 
law fvir the annulment of.: the ^abdication. But cases 
where the act ; in] question has been ratified do not 
come under this rule. 



heir to the headship ol the faniily does not diacover ^^^^? 
under compulsion, a 






% 



or a public prosecutor, may apply for the annulment ^a^SSbm 
of the abdication. But if after such application has !§^|5?*^* 
been made the act in question is ratified by the person "^^^-l 
who has abdicated, or the heir, the right of annulment |i 
thereby ceases. ^ 

If ten years have elapsed from the date of notice H *iV®MlftJ 
of abdication, the rieht of annulment mentioned in the fCltiS X Rot 
precedmgi ;_two clauses ■_ceaseB by prescription, S^^'i^S 



A person who^before the annulment of an abdica- **HK2K 

■^ M't Lffirma 

tion li.is become a creditor of tlie heir to llie headship *'*'^!^M® 
of the family may call upon the person who by virtue ^^S'lSS 
of the annulment is still head of the family to satisfy ■^J|''SP''i^ 
his claim. But he is not precluded from demanding -V^^-^m 
payment from the former, S^f^^li 

acquired his right of action of the existence of a 't^ ^ "^SS^ 
reason for the annulment of the abdication, he canS§^:^"^8 
demand payment from the heir only. It is the same ii?||f*;« 
■with respect to obligations incurred by the heir before *»S5^S 
succeeding to the headship of the family, and those ^^Tmrm 
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+:^W-b» 761. 

^^iSWfilH ^^® ^^^^» ^y al>clication, or by marriage into the 

[ZZ^lM^ wife's family of the rights of the head of a family cannot 
^i>kihitK ^® ^®* ^^P against a creditor or debtor of the former 
-B^^^^W head of a family unless notice of the fact has been given 
^ml^KXi- ^y ^^® latter, or by the heir to the headship of the 
^R\'^^Z> family, to the creditor or debtor in question. 

'^^^:^^ 762. 

^'CKtJ^ A person who has established a new family may 

5 ^^i^ abolish it and enter another family. 

It&'Ht^M A person who by succession has become the head 

Rg:9r-^#5ffi of a family cannot abolish it. But cases where permis- 
ffist-Ifiaitii sion to do so has been obtained from a Court of law 
^^^^^^^} for the purpose of succession to the headship of, or of 

?:i+B)g>^ resuscitating, the main branch of a family, or for any 

^itmt^ ^ . ^ ^ ,. , 

;S0Xi^ other ]ast reason, do not come under this rule. 

+;^H'b» 763. 

^^t:fi{j|:^ If tl^6 head of a family abolishes it legally, and 

i:jg^jj[^^-o* ^J^^'-'^s another family, the members of his family als> 
3^.|XV) xji ^^^6^ that family. 

+>^W4:® 764. 

^11^^^^ If there is no heir to the headship of a family 

^fxffll^f:^ which has lost its head, such family is regarded as 
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having become extinct, and each member of it establi- lt^3^^|t 
shes a new family. Children follow the father; but I- < ^^(t^ 
if the father cannot -be ascertained, is in another family, ^^^,.^^i:t: 
or is dead, they follow the mother and enter her ^ L^X^ i 
family. li^^^^ir^ 

The provisions of the preceding clause do not ;^1^'S'S&tB 
preclude the application of Article 745. itM+Sr^ 



CHAPTER III. 



MARRIAGE. 



mm 



SECTION I. %-% 

THE FORMATION OF MARRIAGE. 'tL^O^WSt 



SUB-SECTION I. ^^% 

THE MAIN POINTS OF MARRIAGE. f|-2^0JHiff 

765. ^'^S^^ 

Men and women cannot marry unless they have ^4»$S¥I^ 
attained the full ages of seventeen and fifteen years tT/ti:iiili 
respectively. «iH ^+-1? 



£Vtl«S A married peraoa cannot contract another marriage. 

+*Jf-b« 767. 

A woman cannot re-mairj until six months have 
elapsed from the date of the dissolution, or anaulment, 
o£ her previous marrif^e. 



m^x'ik\'iie In cases where a woman was presmant before the 
•f^^i'Mlfi dissolution, or annulment, of her previous mamase, 

J^K^Iilo the provisions of the preceding clause cease to apply 

^Hlt-JJSfrom the date of the child's birth. 



1 i 4SIIKR A ijerson who has been divorced for adultery, or 

^Jfill^Xl- has received a cnminal sentence for this offence, cannot 

•fSfitJjW'J marry her paramour. 
t^liOX 



jtoi^<oS Marriage cannot take place between lineal blood 
uMtttSK relatives, or between collateral relatives who are i^ithin 
(iKJItRll '■'"■66 degrees of relationship. But this rule does not 

OiTBlil ^PP'^ between an adopted person and the relatives of 

W«-t- the adoptive parents. 



770. »-W:^*« 

Marriage cannot take place between relatives by t:9+s-CK 

i lis A* II* 
inarriage in the direct line. It is the samo after the ^IRMSftlffB 

relationsliip bv marriage has ceased in accordance with ElAHff^^ 

the proviaions of Article 729. ■^--ii 



771. 

Even atter the relationship has ceased in accor- 
dance with the provisions o£ Article 730, marriage 
cannot take place between an adopted person, or his, 
or her consort, an adopted persoD'a lineal descendant, 
or the latter's consort, and the adoptive parents, or their 
lineal ascendants 



For the marriage of a child the consent of the sfi5(a*ST 
parents in the family must be obtained. But this rule iiXJ^wJiS 
does not apply to man tmd wc»nen who have attained •**■=■- 5& 



dead, or has left the family, or is unable to express ^ii§t-P^ 
an intention, the consent of tbe other parent is^*t5i--^ 



so 

^^^^t:^ If both of the parents cannot be ascertained, or 

?S(t;£ ^-f:^ are dead, or have left the family, or are unable to 
\%]k[t[^'t% express an intention, a minor must obtain the consent 
-A^:^ ^$ of his, or her, guardian, or of the family council. 

+4;W4:» 773. 



S^^M^^^M ^^ ^^^ step-parents, or the wife of the father,* do 

-#^$^^ not consent to the marriage of a child,f the latter 
ijI'S'^iHli ^^^y ^^^^y with the consent of the family council. 



'Y^'U'hm 774 

Sf^Al-iffS A person interdicted from the management of his, 

't I I^X^-^ or her, property does not require to obtain the 



t^^Mj^^^ guardian's consent to his, or heri marriage. 



;'i>'C ^l-^i-JS Marriage takes effect when notice of the fact is 

i^aiaWli/t given to a registrar. 

^sM'C— ^Sl ^J^he notice mentioned in the preceding clause must 

^i^it&,&0 be given by both parties, and by two witnesses who 

Z^ I ^ffl are of age, either verbally, or by a document bearing 

MPno'^ tne signatures of all. 

• «l-A# ^ g^^ Article 728. 

t The word "cliild" has hero no reference to age. It 
means a person whose parents are alive. 



...^ - 
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776, -V-h-U-bm 



^^ 



A registrar cannot accept the notice given until fzlt^:BJLy^ 
after he has satisfied himself that the marriage does [Z-ttiR^'^ 
not contravene the provisions oi the iirst clause of itSA-BiI— ® 
Article 741, those of the first clause of Article 744, -fl^ih® ^"r?* 
those of the 6rst clause of Article 750, those of the $— ^j^-b-b 
first clause of Article 754, those of Articles 765-73, t)'0ta35.pJi 
inclusive, and those of the second clause of the preced- M^^^^-^^ 
ing Article, and other laws and regulations. But if ^ii^O^IS 

. nf^'^m 

in cases where the marriage contravenes the provi- ^-ft^^^ 
sions of the first clause of Article 741, or those of the ^^WMMM 
first clause of Article 750, the parties, in spite of their ^(t-^'^cfffw 
attention being called to the fact by the registrar, wish ;£-c-tr^++ 
to give notice, this rule shall not apply. itl^&^^K 

«-b 
If two Japanese who are in a foreign country ni-^itj©^ 

wish to marry, they may give notice to the Japanese o:>^(xM^i^ 

Minister, or to a Japanese Consul, in the country in ^jiij^Hia 

question. In these cases the provisions of the preced- ^^^-j^^f;^ 

ing two Articles shall be apiplied. i^i^tfiBTPsT 



id 



»:im 



SURSECTION ir. 



^^^?r!®*^ Invalidity and Annulment op Marriage. 






778. 

A marriage is regarded as invalid only in the 
following cases : — 

i. If owing to mistaken identity, or to other 
reasons, the parties have no intention to 
marry. 

ii. If the parties do not give nptioe. ^nt, if in 
the notice given there is merely 2^ defect in 
the observance of the conditions y^aentioned 
in the second clause of Article 775, the 
validity of the marriage is not impaired 
thereby. 



779. 



I^^H^Wiff -^ marriage cannot be annulled except in accor- 

- !^P ^j5 dance with the provisions of the following seven 
in^^t Articles. 



780. 



With regard to a marriage which contravenes tho 



^ it^'S':^ provisions of Articles 765-71, inclusive, either of the 
Ss^^/X+i parties, the head of the family, a relative, or a public 
^lt#T;IS7> prosecutor, may apply to a Court of law for its annul- 
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ment But a public prosecutor cannot make this *k?k^S 
application after the death of one of the parties, ^^t J^r 

In the case of a marriage which contravenes the ^S^^-^^ 
provisions of Articles 766-8, inclusive, the consort of ;^^^^ljl5j 
the person concerned, or a previous consoit, may apply J ^;gGj|iflE;?^ 
for its annulment. ^§*i:S» 

781. "*'^^* 
*With regard to a marriage which contravenes JsjtlftiHS'b 

^ "B* I * *"f I ■* "iff 

the provisions of Article 765, if a person of unsuitable ^B)(ji!^^7^; 

jl Job 1 ftae [3g r . 

age has attained suitable age, application for its annul- 4^;^f^§ l£ 
ment cannot be made. ';fi;S'p-50 

A person of unsuitable age may within three ^aiiH;5ii 
months after attaining suitable age still apply for the ifcii.#atfS^ 
annulment of the marriage. But cases where ratification {ZtfM^^M 
has occurred do not come under this rule. f, Ll-^^^l- 

782. +AW-b» 

lain 

With regard to a marriage which contravenes the ^^&^:^^ 



provisions of Article 767, if six months have elapsed ffl'f:*S*l-t:K 

* This Article must bey^readjiwith reference to the preceding 
Article. The meaning is that wheroas'up to the time of the attain- 
ment of suitable atso citlier of the parties, the head of the family. 
a relative, or a public prosecutor, may apply /for the annulment 
of the marriage, afiei' the attainment of suitable age appliaitioii 
for iwnulmentj can only be made by the person coAcerned, 
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^^^WS^ from the date of the dissolution, or annulment, of the 
#?fiSpi L ^ previous marriage, or if the woman has become 

ffT:li\)jl^ pregnant after her re-marriage, application for annul- 

^t^^A^i ment cannot be made. 

i ^nn it 

+^?J>^^ 783. 



^^^■^^JzP^ With regard to a marriage which contravenes the 

^S^^t^W provisions of Article 772, application for annulment 
-^If l*'^^~h may be made to a Court of law by a person who had 
M^^^'itW the right to consent to the marriac^e. It is the same 

t^Z^MM in cases w^here consent was the result of fraud, or 

l-;iSC®l£ compulsion. 



mm '^^- 

?^ffii^ The right of annulment mentioned in the preced- 
Sj£|^SS( ing Article ceases in the following cases: — 

^'•^^'^"^^ i- If six months have elapsed since the person 

^s^j^:^^U who had tlie right to grive consent to the 

^f xli^ marriage became aware of it, or since the 

£1|^^X discovery of the fraud, or the release from 

ISg^S compulsion. 

t:tSL^d4»2 ii. If the person who had the riorht to give con- 

^l^y^'^^'J,^'^ sent to the marriage ratifies it. 



•Sily^S iii. If two years have elapsed since notice of the 

^ t^Q^ marnage was given. 



A person who has married in consequence of s^if|t.Bi^ 
fraud, or compulsior, may apoly to n CourL o£ law for.}jii^i?,''C3t 
Its annulment tJl-dlH* 

Tlie right of annulment mentioned in the preced- UiiSlt^'H 
inc clause ceases if three months liave elapsed since wK-^ififtft 
the discovery of the fraud, or the release from com. LS^Sji 
pulsioa, or if ratification occurs. *4"x*2 

786. i-AW*» 

**^ 
In cases of mulv-yaski * adoption either of the 

parties may apply to a Cuurt of law for the annulment 
of the marriage on the ground of the invalidity, or 
annulment, of the adoption. But there is no objection 
to the application for annulment of the m:<rriage being 
joined to the application for the recognition of the 
invalidity of the adoption, or for its annulment 

The right of annulment mentioned in the preced- 
ing clause ceases if three months have elapsed since 
the parties knew of the invalidity, or annulment, of ihe 
adojition, or if the right of annulment has been 
relinquished. 

• Muko-yoihi is lUe term applied to an adopted person wlio liy 
marriage witli a daughter of the head nf the adoptive family becomes 
the Bon-iu-Iaw of his adoptive parents, hw adoption having beea 
eflected with a view to [liia mnrriage. The olijcetion to tlie render- 
ing of tliis torm by the words "adopted son-in-lnw. " which is the 
usual translation, is that tha iidoplinn prjjoJgi, or it coincident with 
the marriage, and never follows it, as might lie inferred from the 
rendering in queation. (Sea alfo remarks on adoption in Introduction)- 
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^SffiS tive effect 



787. 



The annulment of a marriage has no retrospec- 



"f <#^#iS If a party to a marriage who at the time of such 

;^?R5t)-^0 marriage did not know of the existence of a reason for 

J^l-^iH^B$ annulment has obtained property thereby, the obligation 

*c^0^al)t to return it is limited to the extent of the benefit which 

MMX^O is beinoj actually derived from it at the time of 

^^^LOg rendition. 

*#SI-*iS A "party to a man-iage who at the time of such 

tKrx5*Ji€> marriage knew of the existence of a reason for annul- 
ffiLe#^H# ment must return the whole of the benefit obtained 
1£^^*t:^ thereby. Moreover if the other party acted in good 

^f^^ti^ faith, he, or she, is bound to give -compensation for 

IttH^^ia damage. 



fifniB 



SECTION II. 



:h^omm 



EFFECT OF MARRIAGE. 






AO\ 



\'-^Wi16 htisoand. 



788. 



A wife- entei's by marriage the family of her 
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A rdu-fu^ and a muko-yoshi\ enter tlie wife's A^T^caA 

family. ' r-^»A 

789 +AB*-4:IS 

A wife is bound to live with her husband. ^-B^TzSif 

A husband must cause his wife to live with him. >i.f^L^ 



790. 






A husband and wife are mutually bound to sup- ^•i' HS^ 
port one another. . ^;^SJ^it 



791. -YKU-h^ 

If a wife is a minor, her husband, if he has at- a.^jt^/j: 



tained majority, exercises the duties of giiardian. IJ^^#i,^ 

792. +;^W-fe» 



If a contract is concluded between a husband and ;s-(ai: t|jf:^ 
wife, it may be cancelled by either party at any time \%^z^-tfA 
during the marriage. But the rights of a third person ifSSHXit^ 
must not be injured. %^^^% 






* The term applied to a man who on liis mawlage enters 
iijs wife's family. 

f Sea Kota oq pio^ous page. 
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Ij}^^ SECTION III. 



MSSfttf^ 



SYSTEM FOR THE REGULATION OF THE 
PROPERTY OF MARRIED PERSONS. 



|j|_|g SQB-SECriON r. 

WM GENERAL RULES. 






793. 



xffl^»rfe If married i)ercJons before giving notice of their 

?!?i^S« marriage do not make any special contract Vith regard 
ft^^WSW to their ])ropevty, their positions in regard to it are 
jrj®^^ regnilated by the next sub-section. 

+^;?^* 794. 

ttftffSift:^ In cases where married persons have made a 

ii^{'0%v^ contract which differs fi'om the system established by 
?:A${ti^^ law for the regulation of property, it cannot be set up 
^^Ef?"?^* ^g3.iaist their successors, or a third person, unless it 
H^g^l^ is registered before notice of their marriage is given. 

+Alf-b» 795. 

^^*?;i-H^ ^^ cases where foreigners have made a contract 

;^i^S^xftA which differs from the system established by law for 
WWt-t'-It^ the regulation of property in the country of the hus- 
?^Oft^lM* ^^^^-7 ^^ ^^^^^ marriage they acquire national status 
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in Japan, or establish their domicile therein, this con- *'CH^^8t 
tract cannot be set up in Japan against their successors, it^0*^T: L 
or against a third person, unless it is registered within T^l-®;iit 
one year after the acquisition of the national status, ^A*c*f|t;*: 
or the establishment of the domicile, in question. ^CA'^ii^^ 

796. tAW-ba^ 

Tbe positions of married persons in regard to -fz^MW^ 
their property cannot be changed after notice of their ^SS<?>ltV> 
marriage has been given. #Tlt^fe 

If in cases where one of the married persons 1^^ <3SjS^ 
manages the property of the other, the property in ^S''^'^^^ 
question is endangered by mis-manasjement, the other tt^^l^'T:* 



person may apply to a Court of law to be entrusted *^>Slt 

wi th its manageme nt, " ^ ^ W I - -* 

In the case of joint property, at the time of ^dt|^^ 

^{-^^ 
making the application mentioned in the preceding . s^s^y^ 

clause an application for partition of the property may ;ii»JiSl- 

also be made. #fSi"^ 



797. 'YJi'n'bm 

If, in accordance with the provisions of the preced- ^OL^M"^ 
ing Article, or as the result of a contract, the manager -^SJltS^^O 
of property is changed, or a partition of joint property ^M^^^^ 
takes place, such fact cannot be set up against thef&T^iS&'ffilX 
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4»»Jt^n^ successors of the husband and wife, or against a flaitd 

-f'-t^c^Z^ person unless it is registereci. 



^-^^ SUB-SECTION ir. 

System established by law nor the 
m^wei^ regulation of property. 



+:;LW'tr^ 798. 

J^^m^^^ The husband bears all the expense connected 

%l$tVm with a marriage. But if the wife is the head' of the 
:^^^^l family, she bears it. 

m^m+it^ *The provisions of the preceding.; clause r do not 
\12'1^^^ preclude the application of the provisions of Article 
SfSi '^^^^ ^^^ ^^""^^ of Chapter VIIT. 

mu^mt"^ A husband, or the female head of a. family, has 

^^mW^^ the riofht to use and acquire profit from the property 
"^§5^1^^ of his, or her, consort in accordance with the uses 
*2CA*Mo^± to which it may rightly be applied. 

^^fUfitlt^ A husband, or the female head of a family, must 

'^'/i^ir.co^iit pay the interest on the debts of his, or her, consort 
^.§fl^'}i out of the fruits of the i)roperty. 



SI 

800. «WA» 

The provisions of Articles 595 and 598 extend \nt-\-MK 

to the cases mentioned in the precedinc; Artici^. ^\^\^W*Ji 

801. 1«-^AIS 

' A husband manages the property of his "wite. -f-^^blt 

If a husband is unable to manage the property 'b^S"$'.S^3^ 



;i ^- 'cr 



of his wife, she manages it herself. ^ ^ 

802. mr.i^A^ 

A husband must obtain his wife's consent for lS^i-RlXlH-5^ 

contractipo; debts on Ler behalf, for assinrninci: her pro- "^'^^c'"^-^ 
l>erty, givinc: it as security, or letting it to hire for a it^l---zS® 

period exceeding that named in Article 602. But this '^^^?_.*!^ 
rule does not apply to dealing with the fruits of the tt^ll/^fSl^i'W 
•property for the purposes of the management. ^I^^^^igt*^ 



803. «HWAm 

In cases where a husband manages the proj)erty ^'^^Ip'^ 

of h^*8 wife a Court of law may, on the wife's appli- ^M^J^xM 

cation, if it is considered necessary, cr.use the husband Vll^^f}^^ 

fit ^m'^M 

to furnish suitable security in respect of the matiaije- i^tii'i^^?^- 
meot and return of the property. #S^^^§.T 
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«raWA» 804. 

^0|£^H With regard to daily household, matters, a wife 

ffic^|t#0 is ret^arded as her husband's ai^ent. 

^IRiftSO^ A husband may decline to recojrnize in whole, 

^:^^'TqK^ or in part, the accent's powers mentioned in the preced- 

i^itx^lt^ ino; clause. Bat this non-recocrnition cannot be set 

^S4»Si53l up against a third person who acted in good laitlx 

«iWA» 805. 

tsIhIQ^L^ Jn cases where a husband manages his wife's pro 

^cr>£7)-f jt^ perby, or a wife acts as the aojenfc of her husband, the 

Mi^'^X^ same care must be exercised as when each is acting on 

^^^^^ his, or her, own behalf. 

«^I^AS 806. 



^^2f|5x The provisions of Ai tides 654 and 655 extend 

5^4^HS to cases where a husband manages his wife's property, 
^S^ira or a wife acts as her husband's agent 

ZOtis^mv< 



»-bWA» 



807. 



ft^SWiH^ The property which a wife, or a nivfuj^ acquires 

|tt^<>^>&iit before marriage, or in her, or his, own name during 
^Sk\-1^ii^ marriage, is regarded as her, or his, special property. 

* See Note on p^ge 26. 



Property in reftard to which it is not clear whether SilfilB* 

it belongs to the husband, or wife, is presumed to be ^X,t zo 
the property of the husband, or of the female head of £S^^0 



the familj. 



W^swr- 



SECTfON IV. 
Divorce, 



SUB-SECriON I. a-K 

DIVORCE BY AERANGEMBST. Sfli'^±^\Si 



Mnrried persons may effect a divorce by arrange- ft-SSti-^jft 
raent between themselves. iT'CUlt 



A person under the full age of twenty five years ;SSt®4ittffi 
must, in accordance with the provisions of Aitiolea "* 
772 and 773, obtain for his, or her, divorce by arrange- 
ment the consent of the persons who had the right of 
consent in respect of' his, or her, marriage. 

;i#-t-iR«- 



H 

•H-WA* 810, 

^IKS-titt» The provisions of Articles 774 and 775 extend 
fWB+S-t , 

lltftStAS to divorce by arrangement. 

W-+BAS ^"- 

A registrar cannot accept notice of a divorce until 
after he has satisfied himself that it does not 
contravene the provisions of the second clause of 
Article 775, and those of Article 809, and other laws 
and regulations. 



li^t'i^'M.P Even if a registrar accepts notice m contravention 

^*Si«ufif . . ■ 

s It t aSjE of tho provisions of the preceding clause, the validity 

::SIIS(-jK-s- . , ,. , . , 

ifdMULm 01 the divorce is not impaired thereby. 

ifiSSSlft ^^ '■^'® persons who effect a divorce by arrangement 

11^^^-^; j^ do not determine by that arrangement the person who is 
1- s-fC^HS 'o ^^^^ custody of the children, this custody belongs 
■fL^oS'4''^ the father. 

ll/J^^tHJi In cases where the father leaves the family owing 

iii7)[- ij-csj to divorce the custody of the children belongs to the 
TjatiSgi: mother. 

;«<Dp^[lj!l The rights and duties of pnreiits beyond the ques- 

^iJtffl^RSi^R ^'O" ^^ custody are not afEeoted by the provisions of 
T ftJtKSl tnc. two preceding clauses. 



suB-SEcrroN ii. «-« 

JUDICIAL DIVOBCE. IMi?>JliNSi 



in the following cases only:— 'S«S- 

i. If the consort contracts another marriage. |?2*5 

ii. If the wife oommits adultery. ^sSfti^ 

etas 

lit. If the husband receives a criminal sentence ~ }-a^^? 
for an offence against morality. i^Wlf'^ 



If the consort receives a criminal sentence ^ 
such as is prescribed for offences not less 
than delicts for an offence connected with 
forgery, bribery, sexual immorality, theft, 
robbery, embezzlement of goods deposited, 
receiving stolen property, or for the offences Jifii^i-^ 
named in Article 175 and Article 260 of jN^«-r* 
the Criminal Code, or is sentenced for any lixftlES 
Other offence to major imprisonment for a ?>Sf;LM» 
term of three years or more. nfflj|ii|^ 



u 









V. If si|ch cruel treatment^ or grave insult, id 
received from tie consort as \o render living 

together unbearable. 

VI. Desertion with evil intention. 



vii. If cruel treatment, or gross insult, is received 
from a lineal ascendant of the consort. 

viii. If the consort treats his, or her, own lineal 
ascendant with cruelty, or gross insult. 



ix. If for a period of three years, or more, it is 
uncertain whether the consort is alive or 
dead. 

X. If, in cases of muko-yoshi* adoption, a dissolu- 
tion of adoption takes place, or if, in cases 
where the adopted person has married a 
woman of the adoptive family, a dissolution, 
or an annulment, of adoption takes place. 

814. 



^liM^O^ If» ill cases coming under sub-headings i. to iv., 

S^{|^,§5 inclusive, of the previous Article, one of the two married 

fe^ok^ persons consents to the other's act, an action for divorce 

^ ^Hj^« cannot be brought. 

* Sec Note on page 25. 
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It is the same if in cases coming under sub-headings t^M— ^-b* 
i. to vii., inclusive, one of the two married persons ^^XOOf^ 
conaones the act of the other, or that of the latter's n?5-^:#'frSS 
Lneal ascendant. n9%R^^;^^ 



815. ajL+l-AS 

A person who has received any of the criminal -^2'^*''^^ 
sentences mentioned in sub-heading iv. of Art. 813 i^JI*^' ^ 5 
cannot bring a petition for divorce on the ground that ^S?^^'\^* 
his, or her, consort has received a criminal sentence. ^?^¥? 

816. «;^+HA» 

With reprard to an action for divorce which is JT^^^^^ 
based on any of the t^rounds mentioned in sub- ^ ? ^ ^Si 
headings i. to viii., inclusive, of Article 813, the person ^f ^Si«» 
having the right to bring it cannot do so after one year ^?^S!>^ 
lias elapsed since he, or she, became aware of the S£^S«§ 
f;ict constituting the reason for divorce. It is the same ^St'^^S? 
after ten years have elapsed since the fact occurred. ^*^^]4m 

'J lit:* II 

With regard to an action for divorce which is based ^fi^iS^^ 
on the ground mentioned in sub-heading ix. of Article ^^t)*|;^^^ 
813, it cannot be broudit after the question whether ^^W6El-H 
the consort is alive or dead has been set at rest. "fiS^#i^ 



S8 

«liA+SA» 818. ^ 

^Tt-I&m^ If in a case coining under snb-heading x. of 

^ite^Hi^S ^^t-^^^l® 813 an application 13 made for the dissolution, 



^^.t??^*^ or annulment, of adoption, an application for divorce 
Si^S^S ™^y ^® joined to it. 

^V^^^I^H With regard to an action for divorce which is 

-rf:5if:r'^'S' based on any of the grounds mentioned in sub-heading 
iX^#Hx. of Article 813, the person concerned cannot bring 
ltS8^8l^ it if three months have elapsed since he, or she, 
^tS ") X^ became aware of the fact of the dissolution, or annul- 
SOjSO^ ment of adoption, or if the right to apply for a divorce 
*^'i^g[l has been relinquished. 



«A+WA» 



819. 



iir±^M^Uf^ The provisions of Article 812 extend to judicial 

z^1^iA±f( divorce. But a Court of law may in the interests of 
^ *J ^;^|R{ir: the children order the question of their custody to be 
#;sMm-^ dealt with in a manner different from that which is 
^^(^f^'oL laid down in that Article. 
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CHAPTER IV. ^mm 

PARENTS AND CHILDREN. 



SECTION L liS-lg 

TRUE CHILDREN. ^R 



SUB-SECTION I. «-« 

LEGITIMATE CHILDREN. ^tf\tt 

820. tt+nWA* 

A child conceived by a wife during marriage is ^!£^^$ 
presumed to be her husband's child. ??^SS 

A child born after two hundred days have elapsed f: 5 »j fSHtff 
from the date of the formation of a man'iage, or within i WW < Sfc^ 
three hundred days after the dissolution, or annulraenti .;? r^f^8cito 
of a marriage is presumed to have been conceived JfeH^oiHi: 
during the marriage. L/:iW— 

821. +^'^* 

In cases where a woman who has re-married in ^^xz>'&% 
contravention of the provisions of the first clause of Sffi^^j-^if 

Article 767 gives birth to a child, if the father of the fiff^S^L+ 

- ^ ^ *^ ? "C-f* 
child cannot be determined in accordance with the ^ J I- ^^#195 

provisions of the preceding Article, a Court of law t'.'^ ''J 18^— 

soall determine. JS^u ' o 



40 
+rWA» 822. 

%WJs:^0^ In cases cornins: under Article 820 a husband 

f.^^'^H ™^y decline to recognize the child as his. 

N« W ^ I- — 

«H 823. 

'^SS^^M The right of non-recognition mentioned in the 

JI^S'C^O previous Article is exercised by bringing an action 
^1$iiiJ^A'^ against the child, or his, or her, legal representative. 



5iS^'^i:^'i But if the husband is the child's legal representative, 
^f "^^ / ^ CJourt of law must appoint a special representative. 

mm 824. 

^^^Wft^ If a husband recognizes a child after birth as his, 

^^^L^i^lf- he loses the right of non recognition. 






+:iWA» 



825. 



;i^v)^«*S An action to establish the fact of non-recognition 

^S¥t:o^ must be brought by a husband within one year after. 
^l-B#^it he becomes aware of the child s bn-th. 

H$i:rBT(I;g-^ If the husband is a minor, the period mentioned 

V L^Mz^ in the preceding Article is reckoned from the date 
't3 4^JW^¥oi his attammg majority. But cases where the* 
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husband becomes aware of the child's birth ahev ^^^^^& 
attaining his maiority do not corae under this rule. ~ru^i-l-"f 



If the husband is a person interdicted from the 
management of his property, the period mentioned in 
the preceding Article is reckoned from the time when 
his guardian becomes aware of the child's birth, or 
from the time when the husband after the annul- 
ment of the interdiction becomes aware of the child's 
birth. 






SUB-SECTION II. 

SHG'SHI AND ILLEGITIMATE CHILDKEN. 

827. 

An illegitimate child may be recognized by the 
father or mother. 

An illegitimate child which is recognized by the 
father is regarded as a sho-shi* 

828. 

Even if the father, or mother, is without legal 
capacity, the consent of his, or her, legal representative 
is not required for the recognition of an illegitimate 
child. 

* See Note oOcpa^e 2. 






«A 
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+^^* 829. 

^^0\W^% The recojynition of an illegitimate child is effected 

T*C3i:|IHF by ffivine: notice to a remstrar. 

?^^?^ Eecoenition niav also ba effected by will. 

181+HWA» . 830. 

^irft^K^ ^^ illegitimate child who has attained majority 

"^^A^ cannot be recognized without his, or her, consent. 

+HWA» 



881. 



i-Srjft^T^^ Even a child in the womb may be reco^i^nized by 

^|^#*Sil& the father. In this case the mother's consent must be 
•Instil :: t ^ 

•^,%^ J ^1^ obtained. 

#^!j|JRai& Even though the child be dead, if there is a 

^^■-^^^(t lineal descendant of such child, the latter may be 
^^'^M-^it recognized by the father or mother. But in cases 
'Tf^'tS&t: where the lineal descendant in question has attained 
l^i^^' majority his, or her, consent must be obtained. 

m^ 832. 

-^j^iF^^S Recognition takes effect retrospectively from the 
(^S^fa^m date of birth. But rights already acquired by a third 
^^#^^^ person cannot be injured. 
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883. '^^E^^ 

A father, or mother, who has recognized a child ;j:ft|tXLiR 
cannot annul such recognition. f.9"f^^;5?5- 

A child, or any other interested person, may plead ?*2^H5 
facts against recognition. . ^S-^i?.^^^ 



835. +HWA» 

A child, his, or her, lineal descendant, or the legal ;iiKXifeX-T 
representative of either, may demand recognition from ^^/i^flrf^jlt^ 
the father, or mother. v^Ao^ 

886. +^^» 

A shO'Shi^ acquires through the marriage of the ti?i:XtSi^^, 
parents who have recognized it the status of a legitimate tH:iffiS<?)it 
child. 

An illegitimate child which is recognized by the M^^^WM 
parents during their marriage acquires from the time T*i(tL^» 
of such recognition the status of a legitimate child. :3'iS#.SIB: 

The provisions of the two ])recediDg clauses extend t^W^tl'^^f^ 
to cases where the child in question is no longer ^i:r: I -It* 
alive. 

* Sec Note on page 2. 






SECTION Ti. 
Adopted persons. 






SUB-SECTION I. 

THE MAIN POINTS OP ADOPTION. 






837. 

A person who lias attaioed majority may adopt. 



2 s Z¥M A poi-son cannot adopt an ascendant, or one who 

fi-Uf^SM ... 

ftf S^X IS senior m age. 



839. 



A person who has a male child who is the presiiiup- 



ifctaBA» 

■j ^ tivo* heir to the headship of a family cannot adopt a 

^ £ male. But cases where it is done for the purpose of 

2 making him the husband of a daughter do not come 

M under this rule. 

«+rawA* 840. 

lo7s«^ A guardian cannot adopt a ward. It is the same 

sSj Jlfjj after his duties as guardian have ended, so long as the 
Ltt*«^tt account of management is not closed. 



» See Note to Article 073. 
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The provisions of the preceding clause do not Sii'KlS&f^ 
apply to cases which come under Article 848. ^Z^'Yf^<^:> 

841. **'^i^* 

A married person cannot adopt except in conjunc- ^5^?^liiB 
lion with his, or her, consort. -(5"fgE# 

The provisions of the preceding clause do not ^2''^^^ 
apply to cases where one of two married persons q J^'^J^T^ 
adopts the child of the other. But the consort's ^^^^§2* 
consent must be obtained. 

If in cases coming under the first clause of the ®*^^'5ffi 
preceding Article one of the married persons is unable ^^."^5^^ 
to express an intention, the other may adopt in *^®%^^?II^ 
names of both. ' 5-|-| 



If the person to be adopted is under fifteen years ?^S|^?| 
of age, the parents in his, or her, family may consent ^^$'?S5^ 
on his, or her, behalf to the adoption. %^'^%^ 

Step-parents, or the wife of the father, in giving 5J^^ISfl:8B 
ihe consent mentioned in the preceding clause must i'S'je^tllfl: 
obtain the assent of the family council. «I3l-^lt 
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+fflQ-A» 844. 

Km 

^ -SSJ^^bS -^^^^ adoption by a child* who has attained majority, 

^■Q:i:oX^:> ^^ ^^ adoption of a child of the age of fifteen years, 
^lnl:a:-o--A^"o- <^r more, the consent of the parents in the family to 
'?i»i:=Fi^ which the child belongs must be obtained. 

'llfe'SfflliA^ If a person who has entered another family by 

li^i:iiT:X adoption, or marriage, wishes again to enter another 
^i^;?) h^^ family by adoption, the consent of the parents in the 
ilt^-fti^j^i- original family must be obtained. But cases where a 
l^^l^^f-:^') wife follows her husband into another family do not 
f>!^^i?i ^i-flfe come under this rule. 

'Ym^K% 846. 

T -^U^-iai^ The provisions of the second and- third clauses of 

^3jc^-i5' Article 772 extend to cases coming under the three 
^O^Jt-h preceding Articles. 

^^n^-h® The provisions of Article 773 extend to cases 

^2.o:>[XW^ coming under the two preceding Articles. 

\W^A% Q47 

ffl^loit^-tr The provisions of Articles 774 and 775 extend to 

Z%'ti}-^ adoption. 

* See Note on page 20. 
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848. +KWA» 

mA 

A person who wishes to adopt may express his, tio^-^-^- 
or her, intention by will. In these cases notice of t^^i:$^^ 
a'loption must be given without delay after the will jgff v) 5 ;s $ 
has taken effect by the executor of the will, the (,zi\\h^-t 
person to be adopted, or by tlie persons who, in ac- fij^d^^^-TT 
cordance with the provisions of Article 848. hiXYe ^ ix^^^ 
consented on his, or her, behalf to the adoption, and ?^M!§^l-xa 
by two or more witnesses who have attained majority, -fv-j^isx^ 



The notice of adoption mentioned in the precedinor ^^J^^'^'^^. 
clause takes effect retrospectively from the date of the "^^^^B? 
adoptive parent's death. 



849. li^^i 

A reoiistrar cannot accept notice of adoption until ^^\^^^P 



after he has satisfied himself that the adoption does ^H^^lf^.^ 
not contravene the provisions of the first clause of 'i^'^'^'-i-^^ 
Article 741, those of the first clause of Article 744, '^'^^^^^mk 
those of the first clause of Article 750, those of the ^^^^^m-^ 
preceding" twelve Articles, and other laws and regala- ^^|^£^.^ 



The proviso attached to Article 77d extends to ^i»^li?^~h^ 
cases cominoj under the precedintr clause. Mi-^^MW'^ 
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«+SWA» 850. 

if^^ J:ft/>,|^ If it is desired to effect adoption between Japanese 

^IttH-f 5yfc wli^ sii'® ^^ 3- foreign country, they may give notice to 

/i>'b^P - *^® Japanese Minister, or tj a Japanese Consal, in the 

W^-tAfi'^kl ^ . .. T a ^1 • • c 

j^j-^^O-f'^ country in question. In these cases the provisions oc 

3i3^^if? Article 776, and of the two preceding Articles, shaU 

^Jltll/t^ oe applied 



SUB-SECTION 11. 

fSJK(> INVALIDITY AND ANNULMENT OF ADOPTION. 



+SWA» 



851. 

^Mr'offl Adoption is regarded as invalid only in the fol- 
SJctfe^l^t lowing cases: — 

^^r vil^E ^' ^^ owing to mistaken identity, or to other 

^ffi^S*^ reasons, there is between the parties no 

'jl'i-^i-K intention to adopt. 

^-ih3^3£$— ii. If the parties do not give notice of the 

S;^^^^^ adoption-, but if in the notice given there is 

jffi#ISJ^1w# merely a defect in the observance of the 

h^^iu^^ conditions mentioned in the second clause of 

\ illii A^o Article 774, or in the first clause of Article 846, 

52^"^R9-ba the validity of the adoption is not impaired 

L ^ < A-trft thereby. 
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852. +JiWA« 



Adoption cannot be anutilled except in accordance !St&Hfti$^ 
with the provisions of the following seven Articles. ^-^I-^U 

853. ■*"^H^* 

Application to a Court of law for the annulment ^^*?>J^^^* 



of an adoption which is not in conformity with the i^^i^H 
provisions of Article 837 may be made by the ^^^P' 5 "njuSMi 



tive parent, or his, or her, legal representative. i|^^^§^ 
But cases where six months have elapsed since the m^^tl!^^ 
attainment of majority by the adoptive parent, or ktrf^ii^ii 
where ratification has occurred, do not come under «!^S^ JS^ 
this rule. 

« 

854: i-Jfg'A^ 

Application to a Court of law for the annulment ^"J^^AI^ 
of an adoption which is not in conformity with tho ZMl^ i ^!S 
provisions of Article 838» or those of Article 839, may t^j^^.^>X+ 
he made by either of the ])arties, the head of the #^J/^ffl.'^MS 
family, or a relative. \'M^&U 

855. +Xfi-A» 

mri 

Application to a Court of law for the annulment ^^^ffl^^ 
of an adoption which contravenes the provisions of ^giS.||^w 
Article 840 may be made by the adopted person, or 4|.j9f x X Li^ 
his, or her, true* relatives. But cases where since ^*^it.M'^zo) 

* NamelyJ-the original relatives of the adopted p'jrson, as 
distinguished frpm the same person's relatives by adoption. 
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^^'^?Kt'^ the dosing of the account of management ratification 
^^^^%^:^7 *^® adopted person has occurred, or six months 
JftiSXiF^ have elapsed, do not come under this rule. 



li^lit^iA Ratification has no effect unless it takes place 

i&i\'Z>tir-lt after the adopted person has attained majority, or has 
L?':^rpIL^ recovered legal capacity. 



» dP^^S?^ In cases where the account of management is 

1 r^S^^^S closed before the adopted person hais attained majority, 
^ L^t'?r ^^ ^^^ recovered legal capacity, the period mentioned 
^iiS^iiS ^^ ^^® ]>roviso attached to the first clause of this 
M^Ur^^i ^^'^^^'® '^ reckoned from the time the adopted person 
ir^?^^^ attairjs niaj )rity, or recovers legal capacity. 






856. 



3[i."']ffl.^-JScS Application to a Gmrt of law for the annulmout 

^^SGf?f(tS' of an adoption which contravenes the provisions of 
C^^^^H-h Article 841 may be made by a consort who has not 
^^kWiffrl^M consented to it. But if six months have elapsed 
^M^^iil?^ since the consort in question became aware of the 
5 Lt-"r Lt^ adoption having taken p^ ace, he, or she, will be 
"t 6^ lifiR regarded as having ratified it. % 



Application to a Court of law for the annulment ^t^a+m 
of an odoption which contravenes the provisions ^i ii':,v)^^'^ 
Articles 844-46, inclusive, may be made by a ]ierson 
who had the right to consent to it. It is the s:ime 
in cases where consent was the result of fraud, or 
compulsion. 



The provisions o[ Article 784 extend to cases ffll-W^f-Si; 
commg under the preceding clause. 'tSSUffi? 



In cases of rnvko-yoshi* adoption either of the oX^*Sj#cH 

parties may apply to a Coort of law for the annul- fflftcf Lll^ 

ment of the adoption on the eround oC the iuvalidit)', tl^-'i \&i&S. 

■^ *.'«.' fjl^jw 
or annulment, of the marriase. But there is no objec- ^ *^'"ftEyj 

tion to the application for the annulment of the : WfK^Xl- 

, ,. . , , *^»*IIK 

adoption being lomed to the application for the^LJfiSa^-^ 

recozuition of the invalidity of the marriage, or for ila tJWiSM'i-Jt 

annulment. 



The ncht of annulment mentioned m the previous *XiHStt*3 
cla 16 ceases if six monlh-s Imve elapsed since the SK^tBO'^ 
pa / concerned became uware oE the invalidity, or tSfSA ':)^?S 

*^ ^ , , 'A^'t-num 

an iilment, of the marriage, or lE the nclit of annul- -f^efizm 
mj t has been relinquished. ^^' s^ 

Soo Note on page 33- 



62 
+5WA 859 

:^m'rS^^ The la-ovisions of Articles 785 andi787 extend to 

^^^^jKc^ih ador. ri. But the period mentioned in the second 

-^^Wl-i-t- clause of Article 785 is altered to six months. 
HA^-tri 



Dcnm SUB-SECTION III. 

:;fj:cljOiaiiS EFFECT OF ADOPTION. 

-Vr^'UA'W. 860. 



'^I^W^^ Am adopted person acquires from the date of 

^^ifii'^ adoption the status of a leoiiimate child of the adop- 
^^')» , "^ ' ^ 

^'-f §6ft tive parents. 

-Vi^^AW, 861. 

^^^^^* An adopted person enters by adoption the family 

A^-^'Cl-lt of the adoptive parents. 



Win% SUB-SECTION IV. 

i^M DISSOLUTION OF ADOPTION. 

+-WAm 862. 

^^^^xWh^lMi The i)arties to an adoption nay dissolve it by 

.-^^jBc^II^ aiTaDoemeut between themselves. 
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If the adopted person is under fifteen years of ??2f^*5 
age, this dissolution is effected by arrangement between ^5?*]l^ 
the adoptive parents and the persons who have the ^5.^/^5^ 
right to consent to adoption on behalf of the person §^5^J^^ 
adopted. 8Hitll^» 

If after the death of the adoptive parents theft^J5^5|| 

adopted person wishes to dissolve the adoption, he w"^%?i"^?*^' 

^ ^ , . . ^#lt^-T^ 

may do so with the consent of the head of the family. ^C^i-s^t: 

863. '^n^JS^ 



A person un(^er the full age of twenty-five years StSftittj'SS 
must for the dissolution by arrangement of his. or her, tHi^AISi* 
adoption obtain the consent of the persons who have, ^*^4li'2^ 
in accordance with the provisions of Article 844, the ^"^#131^31 



right to consent to his, or her, adoption. T^-|^SS5 






The provisions of the second and third clauses of ^^HiSt^Sk 
Article 772, and those of Article 778, extend to cases ^%<^%^U 
commg Under the urevious clause. l-Sef^-f- 



864. '^^ISJ^^ 

The provisions of Articles 774 and 775 extend to ^lK:£-b1«» 

11-1. i. 1 • 1 T«Jt-t-it-t 

the uissoJutioii of adoption by arrangement. l-^3£o^W 
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+:j5;WA» 865. 

^^(^a^^ A registrar cannot accept notice of a dissolution 

T;^'iyAr-1£ of adoption until after he has satisfied bimself that 
^.i:j£;^ ^«9i the dissolution is in conformity with the provisions of 
;i>5^HA^' *li® second clause of Article 775, with those of 
-fit 5 '^)"<-b Articles 862 and 863, and with other laws and 
Jfe* ;i ^--b regulations. 

75£^S2 Even if a registrar accepts notice in contraven- 

^ |j.^=SjS^ tion of the provisions of the preceding clausOi the 
^aafcf: Lt9 validity of the dissolution of adoption is not thereby 
f'^'^lSS impaired. 



+^WA» 866. 

^Iggl^^jgL One of the parties to an adoption may bring an 

^ - ^jg_^ action for its dissolution in the followmg cases 






iJ iX'MZ: i- If cruel treatment, or gross insult, is received 

i^M^JIife fi-'ona tli© other party. 

t ^XM—^ "• Desertion by the other party with evil in- 

T: 311^ i -fife tention. 

^^S") S^ iii. ^f cruel treatment, or gross insult, is received 

^^^>fj%# from a lineal ascendant of the adoptive 

r:f6u i o parents. 
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iv, If llie other party is sentenced to major ^^f-Z^^M 

imprisonment for a term of one jear, or JS^So 

more. ^^^m- 

V. If the adopted peraon commits a grave i^i^^^ 

fault of a nature to disgrace the family *J::^^aill 

name, or ruin the family property. ^^<Xti 

vi. If the adopted ]»erson disappears, and does -ti^SS^ 

not return for a period of three years, or ^ii'^ 



more. ^li— •>• 

vii. rf it is uncertain for a period of three hi^i^lLjl 
years, or more, whether the adopted person s^tj^Jl 
is alive or dead. ^^.^O 

viii. If the other party has cruelly treated, or '^AiSiiA^ 
ffravely insulted, his, or her, own lineal ^iXl^H^ 
ascendant. -^^Z^J^— 

ix. If. in cases of muko-yoshi* adoption, divorce l^^lS^'n'ji 

ft^XaW^ Up- 
takes place, or if, in cases where the ^m^Xi^Wi 

adopted person has married a woman of the f:SLSl8^ 
adoptive family, divorce, or an annulment ^it^v^^^jgi 
of marriage, takes place. iB-^^t^S 

867. +AWA^ 

So long as the adopted person is under fifteen jj«H^«tf^ij||| 
years of age a person who has the right to consent to (i^js^fLt)* 

* See Note on pnge 25. 
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iSMk^^ft his, or her, adoption may bring an action for the 
U'Ts^^i'TM dissolution of the adoption. 

tM<^^^ The provisions of the second clause of Article 843 

$#&IIW extend to cases coming under the preceding clause. 

^S&lt^MS If, in cases coming under any of the sub-headings 

;&:r:it'0;;?;W i. to vi., inclusive, of Article 866, one of the parties 
o c?5:^c^)-t- has condoned the act of the other party, or that of 
^(i(2)fifc^1^ his, or her, lineal ascendant, an action for dissolution 
#acS— J^- of adoption cannot be brought. 

+;^^WA» 869. 

M*0:^-^fK "^^^ ^'^ cases coming under subheading iv. of Article 

IuS-Sh ^^^ ^"® ^^ ^^® parties consents to the act of the 
^ S*i "^.^ J other party, an action for dissolution of adoption 

SS*o?S ^^«^^* ^ brought. 

IS^I^^I-^ A person who has received the criminal sentence 

'P'^oii^^ mentioned in sub-heading iv. of Article 866 cannot 
-'(^^I^;^"^ bring an action for dissolution of adoption on the 
•ViMc^^l^i^ ground that the other party has received a criminal 
-fU^-^ftm sentence. 

K-h-blfA® 870. 

2i^l5ll!l>*^^ An action for dissolution of 'ado r)tiou .based on 

IBSftM— taH any of the grounds mentioned in sub-headings i. to 
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v^ inclusive, and in sub-heading viii. of Article 866, ^l¥W^^A 
cannot be brousrht after one year has elapsed since ^^^?#^^"^2 



the person having the right to bring it knew of the ^XirSS^ 
fact which constituted the reason for dissolution. It 5$.i5^5^® 
is the same after ten years have elapsed since the fact ISSIJ-IiTS 
occurred. ^S^^:*.":?. 



871. +-^^^1^ 



An action for dissolution of adoption based on the +*f — IS@S 
ground mentioned in sub-heading vi. of Article 866 J^:.34»?:l(Sii 
cannot be brought after one year has elapsed since ig;^aa^^~l* 
the adoptive parent knew of the return of the ii-ffi^i^W 
adopted person. It is the same after ten years have ^^^9^;^ 
elapsed smce the return of the adopted person. Islo^5*<?) 

872. +-bWAm 

An action for dissolution of adoption based on the -t1:^M-t^^ 
gr.>und mentioned in sub-heading vii. of Article 866 §4^-^0|f 
cannot be brought after the question whether the ^±^^n%'^ 
adopted person is alive or dead has been set at -f^^^*^^^ 



rest. ^^^^« 

873. -h-bWAm 

If in cases coming under sub-heading ix. of Article -c^fSi^A^ 

lift I * ^ ffi-+* "V 

866 an application has been made for divorce, or for f^^%%^^ 
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; ©IW a 05t annulment of manriase, an application for dissolation 
^^t-JSttof adoption may be joined to it. 

fm-r.m 

An action for dissolution of adoption baaod on 
tbe ground mentioned in sub-heading ix, of Article 
866 cannot be brouglit if six months have elapsed 
since the party concerned became aware of the divorce» 
or the annulment of marrts^e, or if tbe right of 
applying for a dissolution of adoption has been 
IJI^W* relinquished. 

+-WAJR 874. 

Vim 
St;-f4-'JiE An adopted person cannot eSect a dissolution of 
■fSS"? so- adoption after he, or she, has become the head of the 

ifc^f II* family. But after the adoiited person has abdicated 

I- LfSttS this rule does not apply. 

t-tEfASt 875. 

iLSLBS Ry the dissolution of adoi)tion an adopted person 

SiSS'SK/l recovers the status which he, or she, had in his, or 

l^^MIHi^Mi her, original family. But the riehts already acquired 
f^i^S-ci: , , , 

Hfftt^fiH by a third person cannot be injured. 

■f-bSAm 876, 



LlOHa^ ^'^ cases where a husband ;ind wife are a-lopted, 

2iHOi)*rto- o"" where an adopted pcr,-;on murries another person 
■a-s^wil^ who has been adopted by ihe same adoptive parents, 
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if the wife has to leave the family in consequence of ^ItiS^HIt 



the dissolution of adoption, the husband must, at i'JBl'^'Ct: 

his option, effect either dissolution of adoption, or ^CAItg^t)- 

divorce. iJftlJ^* 

^X» SI- 



CHAPTER V. 



PARENTAL RIG FITS. 
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SECTION I. 



GENERAL RULES. 



877. 

A child is subject to the parental rights of the 
father in the family to which he, or she, belongs. 
But persons who have attained majority and earn an 
independent living do not come under this rule. 



tis— |g 

Jlt:vZm«nF 
^¥^1-1- 



If the father cannot be ascertained, is dead, has ttS^^JE^ 
left the family, or is unable to exercise parental rights, ^^^^ Lj^ 
the mother in the family exercises them. .i-lt.^^^$ 

878. +'bWAIR 

In cases where a step-father, a step-mother, or the ^[t^f^Xjj^ 
wife of the child's father, exercises parental rights the ifl^[:;<^jijj^ 
provisions of the next Chapter are applied. "t^XJ^-v*^ 
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— A:? 



SECTION II. 

•)j^O¥iiS. EFFECT OF PARENTAL EIGHTS. 

+-^^Y« 879. 

^'t&¥XU A father, or mother, who exercises parental rights 

^fijife^fl:^ has the rights and duties of the custody and educa- 
^-W^S:^-^ tion of children who are minors. 

liffl.^L4f* A child who is a minor must establish his, or her, 

3^4it*^^¥ residence in the place appointed by the father, or 
if^l^n^ mother, who exercises parental rights. But this does 
%^^^v*^ not preclude the application of Article 749. 

+^"V» 881. 

^fXjt^* A son who is a minor must obtain*^ the permis- 

^fl:tt[ih¥ sion of his father, or mother, who exercises parental 

^oi^m<^ , _ ^, 

^^^•f^ rights to his making an application for permission to 
^i^^l-;^ serve in the army or navy. 

+^^"^« 882. 

A^LJ^ItlJ?. A father, or mother, who exercises parental rights 

5XllSl^^ may within necessary limits administer correction to a 
^^iS?^*^" ^'^^l^ij or apply to a Court of law for its con&nement 
^^^*^^S^ in a nonse of correction. 
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The period of a child^s confinement in a house of ^0Wi^lt^ 
correction is determined by a Court of law within a ^W(5^'^)R 
limit of six months. But this period may at any ^\'-X9i&^^ 
time be reduced on the application of the father, or i^i*^^ 
mother. ^Mft^H* 

883. +AWA» 



A child who is a minor cannot engage in any vtitt'X^.Tk 
calling without obtaining the permission of the father, 5|ffi^,ii;i-^ 
or mother, who exercises pai'ental rights. 4l^*l!*^>^ 

The father, or mother, 'may in cases coming ;^.|tlf=l-ti^ 
under the second clause of Article 6 cancel, or restrict, tt^^x.:i:it 
the permission mentioned m the preceding clause. K^SSUOU 

884. +AWA» 

The property of a child who is a minor is Olgr-f-f^a, 
managed, and the child is represented in legal acts St^^^St^ 
concerning such property by the father, or mother, tl'^Otf^i-i- 
who exercises parental rights: But in cases where l^^i*3l^ 
an obligation having for its subject an act on the mrt ^i-i^X^ 
of the child will be created the latter's consent must '^'C^i-Ttt^ 
be obtamed. Tfc^fljii^ 

885. +AWAS 

mm. 

In cases where a child who is a minor has to ^^^^q^^ 
tnanage the property of the consort the father, or Z^^«?§ 
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^T^Sif « i^otber, who exercises parental rights manages the 
"f ttt^^«r pr^P^r^y ^^ behalf of the child. 



+AWAIR 



^\ 



886. 



MMJ-^yoWL For the performance of the following acts, on 

i^^Zs\itf behalf of a child who is a minor by a mother who 
-(ti^S(i^> exercises parental rights, or for the giving of consent 
^Sl^S'Ct)- by her to the performance of such acts by the child, 
Toii^ic^ the consent of the family council must be obtained : — 



trtt-mz: 



i. The conduct of a business. 






ii. The borrowing of money, and suretyship. 






iii. The performance of an act having for its 
object the extinction of rights concerning 
immoveables, or important movefibles. 



^%mmx 



iv. The making of a contract for an amicable 
arrangement, or an arbitration, concerning 
immoveables, or important moveables. 






V. The renunciation of succession. 



zmsx^ 



0m 

vL The rejection of donations or bequests. 



as 

887. +^JA* 

Acts performed, • or acts for the performance of ;gjHjXf:g|n, 
"which consent has been given by a mother who ex- if^^Skiflfi* 
ercises parental rights, in contravention of the pro- ^f-^.itfi^^ 
visions of the preceding Article may be cancelled by itj^XX^^ 
the child, or by his, or her, legal representative. In +t^l^W 
these cases the provisions of Article 19 shall be H^S^W 
applied. a»it--l- 



The provisions of the preceding clause do not pre- tT^W— i^W 
elude the application of Articles 121-6, inclusive. }^ir7blS^ 



888 +AWA» 

«A 

In the case of acts in regard to which the interests ♦AltJS^tl 
of a father, or mother, who exercises parental rights tS«i^ft¥^ 
conflict with those of a child who is a minor, the i'*fS#^.^ 
father, or mother, in question must apply to the :. :i-(T^iJX 
family council for the selection of a special repre- ^^>j*\X^\\Ui: 
sentative on behalf of the child. ^M^^^^- 



If a father, or mother, exercises parental rights ^%^x L^ 

over several children, in the case of acts in regard jHJ^j!^— jRit 

*r ® "^ A itii'fiir 
to which therjnterests of one of the children conflict ^^^^.t)" 

with those of the others the provisions of the preced- i^ftcDi^A 
ing clause shall be ap])lied on behalf of tlie child in q)j^^^j. 
question, 3iitfyjRS[ 
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■VASAM 889. 



7? 



If<^*6llfi. -^ father, or mother, who exercises parental rights 

^WM^ltttr niust manage the property of a child who is a minor 
fi'WiB^ ^^^^ ^^® same care as when acting on his, or her, 
^^— ^^ own behalf. 

RR9c.*»#^t^9: A mother cannot evade responsibility, even for acts 

^v^^ i Sffi, which she has performed with the consent of the 
T Lf Jtt:# family council. But cases where no fault has occurred 
^^^ffl^I on her part do not come under this rule. 



«+AWA». 890. 

^ffifiS^j-? When a child has attained ma^'ority, the father, or 

im^^n'v^ \ '^' . ' 

t'-d^^lcA^ mother, who exercises parental rights must without 

t^||fi^il- delay furnish an account of management. But the 

^ikM^X L expenses of the child's education, and of the manas(e- 

ffiJftW^-Q:^ inent of the property, shall be regarded as a set-off 

^^ial^ against the profit derived from the property. 



i-AWA» 891. 

IK— 

^jS^5''^ I^ ^ third person who has made a free gift of 

#L#^{a property to a child expresses an intention contrary to 
'?*SS2 *^® proviso attached to the preceding Article, the 
^f^mAi P^^^^s^ ^^^^^ ^^^ ^^ applied in rejL^ard to such pro- 



If a third person who has made a free gift of n^^A^^ 

property to a chilJ expresses an inteotion to the ?^gL#l? 
eSect that it is not to be managed l)y tlie father, (^^>^^ 
or mother, whoj exercises parental rightai such pro- ^^it^i^*^ 
perty shall be regarded as not being subject to the oxiei'^^ 
raanagement of the'parent in question, 3^j4x5 

1:11 3 (I i 

If in a case coming under the preceding clause 
the third person in question has not appointed a 
manager, a Court of law shall on the a])plication of 
the child, of a relative?of the latter, or of a public 
prosecutor, select *a manager. 

The same course shall be followed if the third 4l~^{£ttL3K 
person does not ftpx>0]nt a iresh manager in cases ■<*— Sn'^* 
■where although he hasTappointed a manager the S»"Bi(Effiff 
latter's authority has cejised, or it has become neces- ^l-i3tK# 
Biiv? to appoint another iicroon in his place. S*t#^i9^ 

'I"he provisions of Articles 27-9, inclusive, extend )¥^iiA7>SR 

, ,, . ,. , m^mv^^.- 

to cases coming under the two preceamg clauses- •fi':z''i^+ 

893. +'t¥A« 

Tiie provisions of Articles 654 and 655 extend to JtfiBtffiWd 

cases where a father, or mother, manages the propertv ffiDil^-ieifW 

t, , ^ , , -r«?fXKJ': 

of a child, and to cases comms under the preceding ©fliU1-+ 

Article. ■^«f-«« 
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'^'^5.*1-?^S If a light of action in respect of the manaorement 

W^SSiiSj^ of property arising between a father, or mother, ^vho 
mB^E^^ has exercised parental rights, or a member of the 
*^^«tii$-^ family council, and a child is not exercised within 
^*^iSrt-^9 five years from the date of the cessation of the right 
^^^j-^^of management, it ceases by prescription. 

T^^^Uo ^f ^^® right of management ceases while the child 

^aauiif^t: ^® ®^^^^ ^ minor, the period mentioned in the preced- 
fe^ lS?^ ing olausre is reckoned from the date on which the 
*^itra^^ child attains majority, or the le^al representative who 
t:'&;^r:$ succeeds to the management enters upon his duties. 

+AWASI QQK 

i-Slt^XW. A father, or mother, who exercises parental rights 

^x.(D^^ exercises on behalf of a child who is a minor both 
^±l-Xi^ the latter's rights as head of a family, and the latter's 
parental rights. 



tiJHIS SECTION III. 

**'^*a LOSS OP PARENTAL RIGHTS. 

+jLjrA» 896. 

< UJUM^it If a father, or mother, abuses his, or her, parental 

ft LXJBfti^ rights, or is guilty of flagrant misconduct, a Court oi 






law may on the application of a relative of the child, ^lBi'3lWjft 



or of a public prosecutor, decree the loss of parental ^^"J^lt^ 
rights. ^^OO^ 



897. +>^^A» 

If a child's property is endangered by the mis- -Snit^^R 
management of a father, or mother, who exercises 2» *) o < ^;^ 
parental rights, a Court of law may on the application i^J^t^H-i- 
of a relative of the child, or of a public prosecutor, ;j|.)H(t;f:*cx 
decree the loss of the right of management. SI^UT-S 



If the order mentioned in the preceding clause has >i.i:jf r:;it^ 

1 1 . #1 1 .1.1. ff^^^^^^ 

been issued agamst a father, the right of manage- ^ ;& i^ ^ ;?i.fj 

ment is exercised by the mother who is in the family. Z^lt^O 



898. -IrXSAm 



If the reasons mentioned in the two preceding /v. iix^I^mij 
Articles cease to exist, a CJourt of law may, on the i^^'^jig^t)^^ 
application of the person concerned, or of a relative zi^W^^& 
of the latter, cancel the order decreeing the loss of ^^gtfSfTjc^t: 
the rights in question. 



899. +*K^* 

A mother who exercises parental rights may decline l^M^H 
the management oi property. ^^t^n^ 
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M.^ 



CHi^PTEK VI. 



GUARDIANSHIP. 






SECTION I. 



5&PSe)a« 



COMMENCEMENT OF GUARDIANSHIP. 









900. 
Guardianship commences in the following cases : — 

i. If there is no one who exercises parental 
rights over a minor, or if the person exer- 
cising parental rights does not possess the 
right of management of property. 

ii. If a person who has attained majority is 
interdicted by a judicial order from the 

« 

management of his, or her, property. 
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SECTION II. 



®n^^; 



THE FUNCTION OF GUARDIANSHIP. 



nmo^yt 



SUB-SECTION I. 



»-m 



GUARDIANS. 



AM.fS 



901. 



«-WA» 



A person who is the last to exercise parental it^JIJt^^' 
rights over a minor may appoint a guardian by will. l!lttT4»^^ 
But this rule does not applv to persons who do not ^-^^,"$^1^ 
possess the right of management. 



T 3 ^i- AJt^ L 



If a mother during the lifetime of the father who 5£i'^oi-itt 
exercises parental rights declines beforehand to under- ^^}^^x^ 
take the management of the property, she may appoint ^^tiiUt>'J&% 
a guardian in accordance with the provisions of the :^X^^'Ti^^ 
preceding clause. tS^^ijStlf 



902. 

A father, or mother, who exercises parental 

rights becomes the guardian of a person who is 

interdicted from the management of his, or her, 
property. 
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^**H^^^ If a wife is interdicted by a judicial order from 
^itW^i^S nianaging her property, her husband becomes her 
WAA^Jil guardian. If the husband cannot be a guardian, the 
2^ft^S provisions of the preceding clause are followed. 

^5?^M^^ If a husband i3 interdicted by a judicial order 

§^^^^^^^^^ managing his property, his wife becomes his 
iz^^^^H guardian. If the wife cannot be a guardian, or if the 
^ii^^sS^ husband is still a minor, the provisions of the first 
— *f^l^^ clause of this Article are followed. 



XiSS^fficffi If there is nobody who can, in accordance with 

A^?: "CHS the provisions of the two preceding Articles, become 
;S \^^W^ the guardian of a member of a family, the head of 
*±&1Sl- the family becomes the guardian. 



mm^%% 904. 

S^^^ttW If there is nobody who can, in accordance with 

?1^^'*^ the provisions of the three preceding Articles, become 
^ASJLS guardian, a guardian is selected by the family 
^^tVX^ council. 



mX&%% 905. 

^^S^'«* If it becomes necessary • to appoint a guardian in 

^ <^fE:Lftl consequence of a mother declinins: the management of 
\X%i}^VlL<^ the property, of a guardian declining to act, of a 
^^3 LA^ father, or mother, who exercises parental rights leaving 
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the family, or in Qonsei^uence ol the abdication of 
tbe head of the family, the father, mother, or guardian 
in question must without delay apply !*> a Coart ol 
law for the suramoninsr of a family council. 



One person only can be guardiun. "f2T;|li4 



A guardian, if not a i 
except on the following grounds: — "^aSxAit 

i. Actual service as a ffun-Jin* or gim-zoku.^ -sa^'^C 

ii. Engagement in public business outaide of iSf^fUA'^ 
the town, or rural district, in which the sSERHltS 
ward's domicile is situated. f atl'^JL 

iii. If, in cases where any of the grounds men- *sa*feB" 
tioaed IB this oi the next Article existed ^>f:^<]g 



• The term gun-jin iodudc's in the annv all combatant and 
non-combatant officers, no d- com missioned otncer, and privates ; 
antt in the ?mw/ all combatant und non-combatant officers, potty 
ofilcers. and seamen. 

f The term gun-toka includes all civil oJfloiuls and other 
persons employed in tlie army or navy who havo either taken 
the oath o( allegiance, or havo slgniiied their suhmis^on to the 
rules resulating their employment by tliu formality known as 
T<.k\i.-hi (" the reading of the law "). 
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{tWAm 

T»5.;5 it 

ii: r 






in regard to a person who ought to be 
guardian before him, such ground, or grounds, 
have ceased to exist. 

iv. Having acted for ten j^ears, or more, as the 
guardian of a person interdicted from the 
management of his, or her, property. But 
this rule does not apply to a consort, a 
lineal blood relative, or the head of a 
family. 

V. Other just grounds. 






908. 



The following persons cannot be guardians: — 



i. A minor. 



f&#- 









ii. A person interdicted, or one who is^'treated 
as a person interdicted, from the manage- 
ment of his, or her, property. 

iii. A person who has been deprived of his. or 
her, public rights, or a person whose public 
rights have been suspended. 

iv. A legal re[>resentative, or curator, who has 
been dismissed from his, or her, post by a 
Court of law. 






V. A bankrupt. 



78 

vi. A peraon who is , instituting, or has insti- tt# ^"5^ 

tuted, a civil action against the ward, or ^u^itx^ 

such person's consort, or lineal blood rela- JfiiBELfSA 

tiv6. «^«r. 

vii, A person who has gone away and cannot JSiaojffT^ 
be traced. 

viii. A person whose unfitness for the duties ol y)^p[:i^x^ 
guardian, or improper conduct, or flagrant ia^e)$aS 
misconduct, has been established by a Court ii^Wi^^^ 
of law. :^t>{t "i:j^ 



909. 



«AHA« 



The preceding seven Articles extend to curators. ^^Xltc^m 

If the interests of a curator or of the person "f^ll^#^ 
acting for him, conflict with those of the person ^ftfeS^A 
interdicted from the manaojement of his, or her, pro- ^W^^fhU 
perty, the curator must apply to the family council '^f"J§^^|| 
for the appointment of a provisional curator. ttfe#0"r 
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tt-jB SUB-SECmON 11. 

A'tfEJiyt Superintendents of ouabdiahship. 



»+WA« 



910. 



;AHS"Ttt A person wlio is able to appoiot a goardian may 

^tfiftji ^ A b; will appoint a superintendent of guardianship. 

mtfilxAVi I^ ^ snperintenclent of guardianship is not ap- 
])omted in accordance witt the provisions o£ the 
preceding Article, the legal guardian, or the ap- 
pointed guardiani must before proceeding to conduct 
the business of the guardianship apply to a Court of 
law for the summoning of a family council, and cause 
a superintendent of gnardianship to be selected. If 
this course is not followed, the family council may 
dismiss the guardian. 



2tt£L%ffir If a family council selects a guardian, it must 
£^l-2A#at once select a superintendent of cruE^rdianship. 



tt-+^)im 



912. 



r^%f:%o% Should the post of superintendent of euardianship 

<Ai'*-'»A become vacant after the guardian has entered upon 
S4J§l5tJEK °'s duties, the latter must without delay summon 
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tbd family council, and cause a superintendent of SJI JJ-£* 
guardiansliip to be selected. In these cases the pro- ^Sfff^S 
visions of the first clause of the preceding Article Sllilf ^i 
shall be applied. O-^K-tfA 

If a guardian is changed, the family council must ;£ g : A * ^ 

make a fresh selection of a superintendent of guardian- i^A^ttbA 

iJ^tAito 
ship. But the previous superintendent may be re- -fSt^Rig: 

^ ■ mn^mm 

selected. Ttfiagtih 

If the new guardian is not a person selected by ut^J^x^SSf 
the family council, the superintendent of guardian- ^|: |;^^^^ 
ship must at once summon the council and cause ;^*5?^;&C* 
the fresh selection of a superintendent to be made in ^/: $|{{|^ 
accordance with the provisions of the preceding clause, x^itct*^ 
If he fails to take this course, he incurs joint re-^jx^^^^ 
sponsibility with the guardian for the latter's acts. i:M.^jSA^ 

The consort, lineal blood relative, brother, or sister ^UitXi^'^ 
of a guardian cannot become the superintendent of ^AJLnlLA 
the latter's guardianship. ^'IFMjfiLSB 

The duties of a superintendent of guardianship are cod^fff^ 
as follows:— r^t^^ 









aSfflsA 

AXA» 
JtfrAffi 



i. To superintend the baBiiiess of the guatdian- 
ship. 

ii. In cases where a vacancj occurs in the 
post of guardian to expedite the succeeding 
guardin,n's entrance upon his duties, and, if 
there is no succeeding guardian, to summon 
the family council, and cause it to appoint 
a successor to the post. 

iii. To take the necessary steps in cases of 
urgency. 

iv. To represent the ward in the case of acts 
in regard to which the interests of the 
guardian, or those of the person who re- 
presents hi mi conflict witb those of the 
ward. 



( 916. 

The provisions of Articles 644,; 907 and 9 
to superintendents of guardianship. 
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SECTION III. iJSHSS 



The business of guardianship. S^OJL^t 



917. . m-h+SAfli 

A guardian musi without delay proceed to make #JEtt|^o% 
an examination of the ward's property, and must *f HSi|^iiA 
within one month finish such examination, and pre- .:::S.TillliS 
pa,Te a list. But this period may be extended by the i#*j|fti-rj: 
family council. J^^^-f-lft 

The examination of the property and the prepara- ^^it^^9i 
tion of the list have no validity unless they take L^&i^§&cr> 
place in the presence of the superintendent of guardian- tiklAMS, 
ship. ^HtLltV^ 

If the guardian does not prepare the list in ac- T^?§«^ 
cordance with the provisions of the two preceding ^^JB^^^ 
clause's, the family couDcil may dismiss him from ^ait^- 

his post. aauwi 

918. «A+WA» 

Until the preparation of the list is finished a ?SS]h|f^ 
guardian has authority to perform only such acts as ^S^^^lV 
are urgently necessary. But this limitation of au- S5immi$^ 
thority cannot be set] up] against a third person who ^£?«2 
has acted in good faith. ?^?^S 
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" a^^M^ If a guardian has a right of action against or is 

^g^^-SA indebted to the ward, he must before proceeding to 

^ AT ^ f 2 examine the ward's property inform the superinten- 

S??St5^^ dent oi guardianship of the fact, 
ml -Mil A 

^^HA^ If a guardian knowing that he has a right of 

ifef^^SJA action against the ward does not report the fact, he 
i2$5Si?l^ses his right of action. 

^^:S^9f^ If a guardian knowing that he is indebted to the 

^A«»J«AWard does not report the fact, the family council 
^lt±;^iK naay dismiss him from his post. 






«+:::HA» 



920. 



• 

ffl >^ StilSiiS The provisions of the preceding three Articles ex- 

'S'^JiAtK tend to cases where the ward has acquired prooerty 
Z^v^i^M by universal succession after the appointment of the 
^ntsmt guardian . 

i-^iWA* 921. 

S^^SJS^ The guardian of a minor has the same rights and 

ij^jp^^g^]^ duties in regard to the points mentioned in Articles 
^'«+++0 879-^83, inclusive, and in Article 885, as a father, or 
lt#HlS^A mother, who exercises parental rights. But he must 
^ftS*l« obtain the consent of the family council for changing 
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the inethod of education or the residence fixed m^tR^-^^i^ 
by the father, or mother, who exercised parental 0f&\JgX^ 
rights, for placing the minor m a house of correction, atX ^^^M 
for giving permission to the minor to engage in t*^lfeES^ 
qusmess, or for cancelling, or restricting, such per- ::fti||f^ *f:# 

mission. ^-r LfiJcftia 



922. 






The guardian of a person interdicted from the 
management of his, or her, property must give 



attention to the medical treatment and nursing of such i^'i* i *^ 
person in accordance with the latter's means. V^Oks 



The guardian determines with the consent of the 
family council the question of placing a person inter- 
dicted from the management of his, or her, property 
in a lunatic asylum, or placing him, or her, under 
restraint in a private house. 



AStti:^ 



923. 






A guardian manages the property of the ward, and S'^T^o^ 
represents the latter in the case of legal acts concern- ^^BSSl^ 
insr it M.ff?k^Wi 



The proviso attached to Article 884 extends to ^^itf^+B 



cases coming under the preceding clause. 



+z:WA» 924. 

ttO^f^ytX^ A guardian must at the outset of his appointment 

&^^AMA fix beforehand, with the consent of the family council, 

T^mco^it ^ ^' ^ • - ^ ^ ^ ■ ^* 

JS^Jt^oS the amount to be expended each year for the sob- 
^^CA'iS'I^tlt . . - ■- — /^ 

^Tftt \*IS6 sistence, education, medical treatment, and nursing- pf 

l^^oVt^l9 the ward, and for the management of the latter's 

IS^mtm^ property. 

^^E^SB ^^® fixed amount mentioned in the preceding 

ft* ^5^2 clause cannot be altered without the consent of the 

* 9^ ^.'^^ family council. But in cases where it is unavoidable 



;S 



^^?5*i2^ sum in excess of this amount may be expended. 



+nWA» 925. 



^Oi>ji^S. The family council may in accordance with the 

lift 1 1 1lfe# means of the guardian and of the ward, and in ac- 
R ^^tg^ft cordance with other circumstances, grant suitable re- 
;&^1fiO|iA muneration to the guardian out of the ward's pro- 
•fiS^MI'J 0^ perty. But cases where the guardian is the wa^rds 
[t^^yiW^ consort, or lineal blood relative, or is the head of 
±ftAAA ^^6 family, do not come under this rule. 

+rw^» 926. 

iVU'tMWA A guardian may with the consent of the family 

ffi:.^*^A c^^^^^^il employ a salaried manager for the property. 
^■^^XWL But this does not preclude the application of Article 

^ia^.*&# 106. 
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927 +rLiSiifR 

The family council must at the outset of the ^^ h %^WL 
appoiutment of the guardian fix what amount the i;;^iigOJS"^ 
money received by the latter on behalf of the ward ^^fpJJ^Stft 
shall reach before he is required to deposit it. ^^TO^AA 

If a guardian, in spite of the fact that the money IkKi't'l-tt 
received by him on behalf of the ward has reached StJ^jgB^A 
the amount fixed by the family council, does not :.;£lWt:?:ife 
deposit it within a reasonable period, he must pay 4»(^l^^:^ft 
interest at the rate fixed by law. '^S'^^iT? 

The ])lace where the money is to be deposited is ^^M^^"^^ 
deterniiriod by the guardi:m with the consent of the ^ia^^M 
family council. ^■'C^JSrlt 



928. -f^^xm 

. An appointed, or selected, guardian must at least ^ ISA < SIS 
once a year make a report to the family council on ^"frW^E^ 
the condition of the ward's property. i ^€>Isi|tA 



929. +^*** 

A guardian must obtain the sanction of the family Tltlj'^f^'tS 
council to his conducting business, or performing any i/^^*— V)A 
of the acts specified in the first clause of Article IfO^S'SSP^It 
12, on behalf of the ward, or to his giving consent V;2:S^SA 
to the conduct of busiaess, or the perform{\nce of ii^x^Ul- 



ffitft-f iSffi to the receipt of capital. 

»-h3WA« 930. 

]f a guardian acquires by transfer the property of 
the irard, or the rights of a. third person against the 
latter, the ward may cancel the transactioo. In these 
oases the provisions of Article 19 shall be applied. 

S/£-i^«« '^^^ provisions of the preceding clause do not pre- 

J^is-H cliiiSe the application of Articles 121-6, inclusive. 

H- 931. 

; ^^*** A guardian cannot without the consent of the family 

i5ll\ slil *'°'"^*''^ ^''"^ *^^ ward's property. 



"*"^^* 932. 

sAAgtft If a guardian neglects his duties altogether, the 
sWSai A family council may select a provisional manager, and 
'"'»u »»^ cause him to naanage the ward's property on the guardian's 

a^««» responsibility. 

+HWA» 933. 

AS|if'0iA l^'iB family council may cause the guardian to furnish 



suitable secnrity for the msnaeement and return of t;Ml~yjI,\ 
the ward's property. :^*flOL 



eiterciseB on bis, or her, behalf the ward's rights as 

such. But he must obtain the sanction of the family 

council for removing the name of a member of the 

family from the family register, for forbidding his, or 

her, return to the family register, or for consenting 

to the establishment by liim of a fresh branch of the h -"'^^ 

family, or to his resuscitation of a family which has si-SE^A 

^lol^l-IBII 
died out. £SSffi^ 

A guardian exercises purental rights for a minor. ^—HEtfl^tt 
But the provisions of Articles 917-21, inclusive, iVJiiffldA 
and those of the pTecedin^r tea Articles shall be fflHA.A'Ci^ 
applied. «-+«fr- 



935. +^R*-* 

In cases where the person exercising parental /^wytiVS. 

rights does not possess the right of mam^ement the -r%A'd4^ 

guardian has authority only in regard to the property. BuhJ^^a- 

Alius*' 



986. -\-^J*.tf 

The provisions of Article 644, those of Article dg-t-pasAJt 



84 

l-l*cA+-b1S 887, those of the second clause, of Article 889, aud 
^^A^ ^^ those of Article 892, extend to guardianship. . 

ArXA+ 



^ SECTION IV. 

J^(D^^ TERMINATION OF GUARDIANSHIP. 



+^j** 937. 

;^1fiOft^1^ When the duties of a guardian have ended, he, 

i^^WUbA OT his successors, must within two months prepare 
^{tUWik'^ an account of management. But this period may be 
Ifil^f^A'o* extended by the family council. 



«A ^'^^• 

^f'Cftlg^^ The guardian's account is prepared in the pre- 

jV^A^O sence of the superintendent of guardianship. 

^^IfCyJf^ In cases where a change of guardians has oc- 

^^Sl^-SA curred the guardian's account must be approved by 
7*€>«^H the family council. 

+Hg^» 939. 

i£Tot:j^^ A minor after attaining majority may cancel a 

3iiz%^[Z^ contract made by him, or her, before the closing of 
X-4'^M. L'o^ ^^^ account of guardianship with the guardian, or 



with the latter's successor. The same rule anulies MA% '^ L It 
to unilateral acts performed by the tninor vis-d-vis SKo-iAft 
the guardian or the latter's successors. HXASwA 

'i'he provisions of Article 19, and those of Articles 
121-6, inclusive, extend to cases coming under the 
previous clause. 



From the date of the closing of the account of ^Sax?^ 
guardianship interest must be paid on money which is ? ''"'" 
to be repaid by the guardian to the ward, or by the ? 
ward to the guardian. * 



nhich belongs to the ward, he must pay interest o° Bjl^iim^ 
it from the date on which it was spent Moreover if ©SwS^p 
loss has been inouired, he is bound to give compen- JiflXSftS 
aation. ftft^BfJ* 



■ The provfeions of Articles 664 and 655 extend to 2?Sf£S* 
gnaidiimsbip. ■ ^2*+*I 



8S 
"«g^» 942. 



The prescription established by Article 894 extends 

*-^ii ^S^ *^ claims concerning the guardianship which arise be- 
^L^i^lt"t- tween a guardian, a superintendent of guardianship, or 
ffl^H^^Wf the family council, and a ward. 

'^Iri^lr^M The prescription mentioned in the preceding clause 

^XtS*)-tO shall in cases where a legal act has been cancelled in 
^^i-^K^ accordance with the provisions of Article 939 be reck- 
?>52S? oned from the date of such cancellation. 

, +^>* 943. 

ZfkfK&fd The provisions of the first clause of the t»receding 

tt^mmitm . "^ \ . 

¥#w^^ Article apply as between a curator, or a member of a 
i^^^ATK family council, and a person treated as one who is 
(^$lf(tin interdicted from the management of his property. 



3^4;^ CHAPTEE VIL 

^■^f^ FAMILY COUNCILS. 



+HWA» 944. 

lira 



7ti^9i1lik^^ In cases where a meeting of a family council 

*-f It^je^ must be held in accordance with the provisions of 

^^'C < tto this Code, or those of other laws or regulations, the 

^oWi^fL^ council is summoned by a Court of law on the 
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application of the person chiefly ccnceroed in the 
caBe which calls for deliberation, or the head ol the 
tuiiilj, or a relative, or the guardian, or the superin- 
tendent of guardianship, or the curator, or a public 
prosecutor, or an interested party. 



The family council consists of three or more ^"^''^tt'-"'^ 
persons, and is chosen by a Court of law from among ffi9«AS*' 
the relatives and the person chiefly concoi ' " *"" 

ferson connected with the lattor's family. 

A person who is able to appoint a guardian may A.»x*iB 



A per^ion living in a distant place may decline to '^J^^''"* 
be a member of a family council. R*ft*0 

:4*iEM 
i ; rtfflft 



curator, cannot be a member of a family council. ^^^T'*^ 

The provisions of Article 908 extend to members S^^** 

fli I - 9L^ Jit 
of a family council ^£^*a 



ift^aS Matters which form the subject of deliberation bv 
i*i£l>flll'f' a family council are decided by a majority. 

^Kfl'fS'.'f' A member of a family council carmot vote in a 
f SOI-WS concerned. 



SIIS.M* The person chiefly concerned, the head of his, or 

iR *^^her, family, the father,- or mother, in the family of 

'^'" -^IttS ^'^''^^ *'^® person in question is a member, his, or her, 

t^Ai^ consort, the head of the main, or of a cadet, branch of 

3tAjjjft 

SAqA the family, the guardian, superintendent of guardian- 

iSi'^ ship, or the curator of the person in question, may 

J-Alii6E state his, or her, opinion before the family council. 

S'l'l^^qiH Notice of the summoning of a family council 

~^i:^it must be eiven to the persons mentioned in the preced- 
ftrSo*i;M ing clause. 



949. 

A family council established on behalf of a person 
without legal capacity continues until the legal in 
capacity ceases. Such council, except when it is firsl 
summoned, is convened by the person chiefly concern' 
ed, his, or her, legal representative, the superinten- 
dent of guardianship, the curator, or by a member 
the council 
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050. «+SW;H.m 

If a vacancy occurs in a family council, the ^fll^^*^^ 

members of tlie council must apply to a C^urt of law ^r-^ll'^i-# 

to choose a member to fill the vacancy. I^^K^MU- 

A mciiilcr of w. family council, or any of the ^T^r^XX^, 
persons mcntioiicd in Article 940, may ar)i)eal to a ^^tT^— -g" 
Court of law against a decision of the council. (I-^^W^^ 

952. '^^mr^^ 

]f a family coui cil is unable to arrive at a decision, ^ ^ h^z,^^ 

the members of the council may a|>i>iy to a Court of i^^Utfe^ 

law for a indsrment to take the iHace of the decision #^if?^^?* 

of the council. I^Si:i4- 

958. "^^£** 

The provisions of Article 644 extend to members "tZM^-f^ 
of a family council. ^Sll^W 



90 



^A^ CHAPTER Vin. 

®^Mfr^ THE DUTY OF SUPPORT. 

+3tB'AIR 954. 

^JSltibtJtiiL Lineal blood relatives, and brothers and sistei'S, are 

Jfc^lSllUW.l(ll bound mutaally to supijort <»iie another. 

o:>\z\zo)i^ It is the same between one of two married pers'^ns 

^^ZtXy^OO and the lineal ascendants of the other who are in tlie 
M«K:J3t 

L^3cilS!#JS family of the person in question. 



+^*^* 955. 

IRffil^Xft In cases where this duty is incumbent on several 

»t^m^-m .... 

7^^^"^^'^^ persons, the order in vv-hjch they must discharsje it is 
fsi^^MAt^ ns fo]lt>ws: — 

^'ffliBE;^ i. A consort 

M^^Mzi ii A lineal descenlant. 



^ iii. A lineal ascendant. 

-*fS iv. The hci.d of the family. 

^^iJf^^Q V. '1 he pejsoiis nn ntior.ed in the second clause 

;6^zi|ii of the preceding Article. 

/-> 

iiMf^fLi\ vi. Brother? and sisters. 

iil-*i£®i£ As between lineal descendants, or lineal ascendants, 
ifttXHWU-^ the person in the nearest degree of relationship is 
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preferreJ. It is the same between the lineal ascendants M^9i't^9 
mentioned in the secoi d clause of the precedinc: Article r»3*^i*^ft 



956. "^^S?* 

If several persons on whom the duty of support §11-45*^-^1^ 
is incumbent rank together in order of priority, each ftxigce?^!* 
person takes liis, or her, share of the duty in pro))or- -^'S^^^^ 
tion to his, or her, means. But as between a person '^^^'f^JS 
who is, and one who is not, in the same family as the "^^^'^ii^^ 
person to be supported, the former has the prior duty. 2m* -^*^ 



957. '^^^^ 

If there are several persons who are entitled to ?^^S^^ 
sup]>ort, and the means of the person upon whom the Sjt H^^!rv 
duty of support is incumbent are insufficient for the i^j^J^i 
support of all, he, or she, must support them in the wSf^^S 
fallowing order:- "^^lIS^J- 

v-mmt 






i. Lineal ascendants. ^^^&^ 

ii. Lineal descendants. M9^&^ 

iii. A consort. ^'fiBE^ 



iv. The persons mentioned in the second clause t'k?™^ 



JS^rraw 



m 



v. 



of Article 954. ^-a^1gix» 

Brothers and sisters. tttt**^ 
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*iT^ vi. Members of the family to which the person 

M^^ in question belongs other than those 

l-iffi mentioned in the preceding five sub- 

5JR headings. 

-^^SS^ The ] rovisirns of the second clause of Article 955 
'm§'^?'^- exterd to cases coming under the previous clause. 



^^H^^lfiia If several ])ersons who are entitled to support rank 

^f^i'^^'iSt tORCiher in tlie or(^er of priority, they may receive sup- 
< L^Ktk port in proportion to their requirements. 

^?l/t=ft+|l The proviso attached to Aiticle 956 extends to 

/BltJ^^I^TT cases coming under the previous clause. 



'hjrWA* 959. 

^"fej^^d^* The duty of support, exists only if the person 

i%^:^-[V^c6 entitled to support is nnable to suhsist by his, or her, 
?^^;&i^ own resources, or labour. It is the same if the person 
;;\:rxi^^ in question is unable to be educated out of his, or her' 
^fh \j tor.f^ own resources. 

<tt^'CIi">L As between brothers and sisters the duty of sup- 

ifiS^i-ffrttfttSi port exists only if the necessity to receive support has 



«3 



not arisen tbroneh any fault on the rart of the person -ft"^^^- 

to be supported. But this rule does not apply to cases \'X'^.^ 

where ihe person upon whom the duty of support is ^Ll-< 

incunibent is the head of the family. ^^^^ 



960. m+i^'0Am 

The extent of support to be sjiven is determined t'l':S^^tt 
by the requirements of the person entitled to support, "JJb^^'i^ 
and by the ]>osition and resources of the person upon :t'^lf^^S. 
whom the duty of su])port is incumbent. ^fe^Olctt 



961. +:^lSAf$ 

The person uT)on whom the duty of support is 0>o9l:|iJife 
incumbent must at his option either take charG^e of ^M^ ^^^ 
and supT>ort the person entitled to support, or rjrovidc i^)ffi'^iM'^' 
the latter with the means of subsistence without lakins; rkW-^^X^ 
charce of hira. But if there is just reason for doins; so, ^^'{^(^^is'W 
; Court of law may on the ariplication of the person z-4^^PiU^Vi 
ctititled to support determine the nretlod of such ^l^^:>^|tft 
snj)port. #i:i-r?^« 



962. +:^HAS^ 



If in cases where the extent and method of sup- f:^i®V)jj^ 
port have been determined by a judicial decision a ^i^\i^v-cr> 
chanr^e occurs in the circumstances which constituted i:'^'-c'^^J8 
the ground for s^ch decision, the person concerned jivj^jj^gd 
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#*5l^^^i' may apply for the alteration, or annulment, of the d<5- 

tnnu^-^ ... 
^tR^'^L C'sion in question. 

i-;^W:tm 663. 



t-^ii <ft ^^^® right to su[>port cannot be disposed of. 
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BOOK V. SUCCESSION. 






CHAPTER I. 



J^— ^ 



SUCCESSION TO THE UEADSIIIP OF THE F.VMILY. i®tB^^ 



SECTION r. 



^-m 



GENFJIAL RULES. 



964 +^>^XfR 

Succession to the lieadslnp of a familv com- 'C^ltSK 
mences foT ihe lollowinff reasons: — ^S^>>ffl 

i. The death, abdication, or loss of national- :5'cH>^-tiII 
ity of the head of the family. IfeUK^E;^ 

ii.. If tlie head of the family 'eaves it in 'f:S-?S7itf3 
consequence of the annulment of his mar- ^^•Biffi.X'^ 
riage, or adoption. ♦J'CftJIt)' 



iii. The marriage of the female head of a 
family with a man who enters her family, 
or the divorce of the mu-fu. 
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965. 



^lr?ffi^3? ?Tirccssicn to tlie liejidsliii) of a, faniily com- 

i^'CFfAi^ttl iiKiiccs at ihe domicile of tlie jeison succecdod t'». 

^-, 966. 

^?f?T^M ^''6 r'o^lit of n]n)lvino: for ilie rotoverv of s-iic- 

L^^^^*l cession to the lieadship of a family ceases by pre- 
^il^^^^ sc:iption if it is not exercised viihiu five years 
-Pr?A^^ from the date on which the lieir, or hip, or Ijer, 
V^^l^rS '^^^^ reT>resentative, became aware of the fact of 
|i^j£SS^ the right of. succession having been injured. It is 
i^^p^ the same if twenty }ears have elnj^sed from the 
iltU'^A ^""^^^ ^'^ *^^® commencement of the succession. 



'^^^l^fi The expenses connected with the proi)ertv of 

'f l^4»(t|); the succession are defrayeJ out of such property. 

'iS^A^ii But expenses caused by the fault <.rf ihq heir to the 

^^fi?"^ headship oE.a family do nnt come under this rule. 

li^ytj-^fl With rejz;ard to the expenses mentioned in the 

f^Z\%^}&^- Precedint? clause, a person who is entitled to the 

-^r^hWj'r^l heirs portion is not required to defray them out 

-fMi'-MZ of the property he, (T she, has obtained by an abate- 

ment of donations. 



SECTION IT. HJ-JI 

THE HEIB TO THE HEADSHIP OF A FAMILY. AWIffi** 



A child in the womb is as regards succession tHftffiJ* 
to the hendship of a family considered as having ftiimit 



been already born. 



H the child in the ■womb is torn dead, the •tflliiHltlKi 
proTiBions 01 the preceding clause do not apply. ^Stgo 



The following persons cannot succeed to the iit^^'^ 
headship of a family: — ?«i»«^ 

i. A person who has received a criminal i 
sentence for having wilfully killed, or at- ■ 
terapted to kill, the person succeeded to,* i 
or a person who ranks before him in the 
saceeasion. m^^itX 



* This is Ihe literal rendering of tlio Japanese term hi-iS-^oku- 
nt'n. Tlie word " ancestor " cannot well bo iisin! ■with reference to 
sncennon la t?te headahip of a /ainily, lie<:aiiiie lliis succession arises 
f rnm seToral causes besides deatb (see Art. 9G4), Nor would the 
lenu bo alwiiys appropriate even in cases where (iealh gives rise to 
succession either to the AMdiht'p of a familn. or to properli/, for a 
lirother, or sister, and in certain cases even nn ascendaiit, may 
succeed to; the headsUip of a family, or to property, and the auc- 
cc!S£lon of a parent to the property of a cbild Is under certain 
^ ""■■"' by Japanesa law. 






A pereon wlio kno'wing of tte murder of 
the ]»er3on succeeded to* has failed to lay 
a criminal infcnnatioiijf or to bring a cri- 
minal charge. But if the person in ques- 
tion cannot distinguish between right and 
wrong, or if the murderer is the consort, 
or a lineal blood relative, of the person 
in question, this rule does not apply. 

A person who has by fraud, or compulsion, 
interfered with the making, cancellation, or 
alteration of a will concerning the succes- 
sion by the person succeeded to. 









A person who has by fraud, or compulsion, 
caused the person succeeded to to make, 
cancel, or alter, a will concerning the sao- 



A person who has foiled, altered, destroyed, 
or concealed tlie will of the person succeed- 
ed to concerning the succession. 



• Kohi-haiiu, aocording lo the Code of Criminal 'Procedure, 
is iuformaii<ni of an offenc* (crime, or deli<^t,) giren lo the Judftiai 
or Police Authorities by any (disinWrestod) parson who liaa know- 
Iwlge of its oomtnissfon. or lias reiison lo believe that it lias been 
committed. 

t Kfiknso. according to the same Code, ib a cHmlnal charge 
made to the Judicial or Police Authorities by a person who has 
sufieied injury by the oommis^oa of an oiTence [cricue, or delict,) 
and la therefore an interested par^. 



970. 



«H--bS^» 



The lineal descendants of the person succeeded iSL&liM. 
to -who ate members of his family succeed to the head- MStSflt 
ship of the family in accordance with the following Ar¥o 

As between persons in different d^ees of T^tJiSJi" 



ii. As between persons in the same decree of f^:ft*(5C 

relationship, the male is preferred. *TfaiLa 

i:ll|--^S 

iii. Ab between males or fenmlea in the same ^tb^^itHJlO 
degree of relationship, a legitimate child is ft-to^iS, 
preferred. \'m\~X^ 

iv. As between a legitimate child, a sko-ski,* jt!lllll7lll£ 

and an illegitimate child who are in the ti&!S\ "», 

, . , ... -l-tAlites 

same degree oi relationship, the legitimate &ft^T-cr> 

child and the sho-shi, even i! females, come ^II-ccal 
before an megitimate child. >}£S£tt 

V. As between persons who stand in the 
same position in respect of the points 
mentioned in the preceding four .tub-head- 
ings, the senior in age is preferred. 
A person who has acquired either in accordance ^ffilg^lttJR 
with the provisions of Article 836, or by adoption, ftr.HitittH' 
the status of a legitimate child is as regards tidx^l-i" 

• Beo page 1. 
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fh. tJ:#* succession to the beadBhip of a family conaidered as 

*«^ll« having been borr -■■ "- '- — ~' *^" 

tDU^^ttffl status in qaestion. 



Ai^lliK having been born at the time o£ ncquiring the 



^rWSK^fi I'lifl provisions of the preceding Article do not 

■"" "'*'^ preclude the applicatio 

A lineal descendant who has become a member 

of a family in accordance with the proviaiona of 

Articles 737 and 738 succeeds to the headship of 

the family, in accordance with the order of priority 

_ laid down in Ajticl© 970, only in cases where there 

SI^^^M-ii is no other lineal descendant who is a legitimate child 

gl-:ffiS^ or a sko-ski* 



I The right of succession of a legal presumptiyef 

+ TJie word " presumptive " in ibe literal rendering of the 
Japanese word Sui-CH a.n H is used is Article T4S. and elaowhcre in 
the Code, and tlio Jiipaneso term translated by the words "pre- 
sumptive heir" lias not tbo special aenso -n-hich attaches to these 
words in English law but means simply (he peraoa in regard to whom 
the preavmption tJsiaCs that he mil aaceeed. The term is employed in 
order to osiablisli a. distinction between a piTson upon whotn tho 
succession actually devolves, — in thi cise of tMcesation to the headship 
if a family, upon the death, abdiuntion, loHsof nationality etc. of the 
person succeeded to, and, in the cmie of iueoestion to property, upon the 
death of the person succeeded to — , and ooe whoso succession la only 
prospective, and may therefore be defealod by his pre-deceasjng the 
person succeeded to, by his disinheritauce, or by his inability to 
succeed through other causes. In other words the usu of the words 



attoption efifected* on behalf of a sister. - . 

974 +*H*» 

Id cases where a pereoii who would succeed to 
tlie headship of the family in accordance with tlie 
provisions of Articles 970 and 972 dies, or loses his, 
or her, right of succession, before the succession com- 
mences, if he, or she, has a lineal descendant, the 
latter succeeds in the ^une rank as the former to 
the headship of the family in eonfW'mity with the 
order laid down in Ai-ticles 970 and 972. 



" heir " and " presumptive heir " ilepttiida on wliether tlie suoiession 
lias tommenced, or not, lii fai-our of the person to whom the term 
is applied. 

Tlie Code rect^nizes tbrao modes of succession to the hoadsbip 
of n family, uamely : — 

a). By the operatfoD of law, (Articles 970 and 974). 
6). By the appointment of tho person succeeded to during 
the litter's lifetime, Or liy will, (Artiolas979 and 881). 
c). Jfy choice, (Article 982), 
-In ?teir to Iht heaihh'P of a family may (herofore Iw Ugai, ap- 
pointed, or a!io»ea. hut a pre»amptite heir to the head»7ap of a famUg 
mttst ho either a legal pre»-'mptij>e ?ieir, or n praaumptive heir ap- 
pointed by the person laeeeeded ti daring the latter'e Ufdime. 

Heire nnd preeamptive heirs to properly on the other hand must - 
slwnys bo tegal. but as there is no other mode of succession, the 
Code spealcN of them simply nn "heir.?"or " prosumptlvo heirs," 
and the* terms In this context have not tho comprehensive meant ufi 
which they possess in the cose of succession to the headalap of a 

* i.e. by tho head of tho family on bohalt of a sister of the heir. 
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~M(tlis* oi a legal preBumptire* heir to the headship of a 

s SrA* *H 

*^®fll|t© family, the person succeeded to may apply to a Court 

:£^Xffl£ of law for the heir's disinheritance : — 

liD;*;t Lit 
T:«ltaai 



The subjection of the person succeeded to 
to cruel treatment^ or gross insult 



Inability through illness, or any other phy- 
sical or mental condition, to administer the 
affairs of the family. 

Having received a criminal sentence for an 
offence of a nature to disgrace the family 
name. 

II he, or she, has been interdicted, aa a 
spendthrift, from the management of hia, 
or her, property, and there is no hope of 
reformation. 

^^«*3^ If there is any other just reason, the persoQ 

liHsIs succeeded to may, with the consent of the family 
Ii§S* council, apply for the heirs disinheritance. 

+-^S?» 976. 

II the person succeeded to has by wilt expressed 
an mtention to disinherit the presumptive* lieir to 
the headship of the family, the executor of the will 
must after the will takes effect apply without dela.y 






* Seo Nolo oa page 100. 
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to a Court of law for the disinlieritance of the person 
in question. In such cages ^i&ioheritance takes effect 
retrospectively from the date of the death of the 
person succeeded to. 



,977. 

If the reason for the disinheritance of a pre- 
sumptive* heir to the headship of a family ceases, 
the person succteded to, or the prceumptive* heir, 
may apply to a Court of law for the annulment of 
the disinheritance. 

In cases coming under sub-heading i. of Article 
971 the person succeeded to may at any time apply 
foe the annulment of the disinheritance. 



The provisions of the two preceding clauses iio SISMiiSffl 
not apply after succession has cximmenced. ■^ZS&l'i^ 

The provisions of the preceding Article extend ffl^ffiB^ffi 
to the annulment of disinheritance. ^r.eitoj 



978. «A 

if succession commences after an application for *Hsie*)SAiS 

the disinheri lance of a Tiresuniptive* heir to the headship "fS^tiiUS^ 
of a family, or an application for aniiulm,ent of such S&^i^WJKM 

* See Note on page 100. 



disinlieritQTice, has been made to a Court of law, but 

before a final* dedsion has been given, the Court of 

[ law may, oq the ajiplication of a relative, an interefited 

il party, or a public prosecntor, order the necessary 

f 

I steps to be taken for the exercise of the rights of 

i the head of the famil}', and the nanagement of the pro- 

4 perty left. It is the same in cases where there is a 

B will disinheriting the heir. 

fflA^r^ The proviBiona of Articles 27-&, inclusive, extend 
^WTV?^*- ^ <^^6S where a manager is selected by a Court of 

asunff law 

t — wA 



Jf there is no legal presumplivet lieir to tba 
headship of a family, the person sutceeded to may 
appoint an heir. Should it happen that there is after 
all a legal presumptivef heir, this appointment ceases 
to be valid. 

fjg^^^^ The appointment of an heir to the headship of 
i*;Bili0ffl * family may be cancelled. 

toMS/Jfra The provisions of the two preceding clauses shall 

i''>BCiR be applied only in cases where succession is the result 
ai#%II% "f death, or abdication. 
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The appoiotment of an heir to the headship of a ^ 
family, or its cancellation, takes effect when notice 1 
thereof is giTcb to a rej^istrar. 



If the peraon succeeded to expreases by will an 
intention to appoint an heir to the headship of the 
family, or to cancel such appointment, the executor 
of the will must after the will takes effect give notice 
thereof without delay to a registrar. In such cases 
the appointment, or its cancellation, takes effect re- 
trospectively from the death of the person succeeded 



in cases where there is neither a legal nor an. 
ajipointed heir to the headship of a family, tlie father 
of the person succeeded to, if he is in the family, or 
if there is no father in the family, or if he is unable 
to express an intention, the mother, or if there is 
neither father nor mother in the family, or if neither 
is able to express an intention, the family council tS* if Wi 
chooses an heir from araone the members of the A^^~ 'O 
family in accordance with the foUowin;' order; — SwiliESil- 
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^ a^SSc ^' ^ ^'^^® > ^^ ^^® '® * woman of the family. 
•^ 

HA^ ii. Brothera 

ActtH iii. Sisters. 

5fS^S ^^* -^ '^^'^^ ^'^^ ^^^ ^^* come under sub- 

gEtfiiJR heading i. 

^S^SSS V. Lineal descendants of a brother or sister. 



"**^* 983. 



^M4»?^# The person, or persons, who have to choose an 

3^'f kiE§ ^®^^ *^ ^'^^ headship of a family may in cases where 
4B&1^^5^ there is a just reason, with the permission of a Court 
^xdsMwS ^^ '^^* ^^^^^ *^^ ibrder mentioned in the preceding 
ftST:#5-^ Article, or may cause no choice to be made. 

■**^** 984. 

^'^^t^^^ If there is no;rheir,'>fto the headship of the 

i^^!»SS A ffl-mily in accordance with '^the^;])rovisions of '.Article 
^S'^y'S- ^S2» the ascendant '^ in the7 family who is in the 
(2^^?-^^ nearest.vdeeree of relationship:' succeeds to the head- 
^^S5*-§! ^^^P ^^ *^^ family. As between persons in the j- same 
l^^j^W^u degree of relationship^"lhe male is preferred. 



+AWA» 



985. 



2J^?^E It% there, isr no.v'heir; toi" the headship of a family 

^^S^trSi^ i^ accordance with the provisions of the preceding 
''ii* 2"^ Article, the family council chooses an heit from 



■^AftyxWu 
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among the relatives of the person succeeded to, the 4»it5K<X^ 
heads of cadet branches of the family, or the rnem- ^i^^^^O 
bers of the main, or cadet, branches of the family. A^<^^± 

If there is no one among the persons mentioned •1#tcj|l#tll 

in the preceding clause who can become heir to the 4»fl&Jt:'4'l- 

headship of the family, the family council chooses an ^Sii'^^Lt 

heir from among other persons. iM^i^^ 

Notwithstanding the provisions of the two pre- ^pJlllRASl 
ceding clauses, the family council may in cases where Jff'f Jg*# 
there is a just reason, with the permission of a Court xil&^S.w'iE 
of law, choose some other person. ^^^lil^S 



SECTION III. 



ttHH 



EFFECT OF SUCCESSION TO THE HBADSHIP 

OF A FAMILY. 






986. 

The heir to the headship of a family inherits 
from the date of the commencement of the succession 
the rights and duties possessed by the previous head 
of the family. But rights and duties which belonged 
personally and exclusively to the former head of the 
family do not come under this rule. 



+AWAJII 



« 



y> 






--^A» 987. 

i-!j;4t^ '^he ownership of the records of the iamWy 
Tffl® * genealogy, of the utensils and furniture of worship, 
qW^ and of the family tombs, belongs to the special rights 
iffliicA of succession to the headship of a family. 



A person who abdicates, and a female head of a 
lamily who contracts a niu-fu* marriage, may by a 
deed bearing a fixed date retain his, or her, property. 
But the provisions relating to the heir's portion must 
not be contravened. 



In cases where abdication, or marriage with a 
niu-fu^, gives rise to succession a creditor of the pre- 
vious head of the family may call upon the latter 

to satisfy his claim. 

X&t-^'OX In cases where succession is the result of the 

f^ LUifiH annulment of a marriage with a niu-fu*, or the divorce 
^llji-^go of a niu-fu*, the latter may be called upon to satisfy 
■5ABIASt?t ^'ly 'ichts incurred by hira while he was head of 
sSfvE Ae family. 

awitiSai'I The provisions of the two preceding clauses do 

» See Nolo on pago 27. 



not preclude the creditor from calling upon the heir to i"^*!; 
the headship of the family to satisE; his claim. iJ^f 



990. «i-AWAIIS 

The heir to the headship oE a family who suc- 
ceeds a person who has lost his national status inherits 
only the rights oE head of a family, and the rights 
which belong to the special rights oE saccession to 
the headship of a family. But he is not precluded 
from inheriting the heir's portion, or the "succession 
property " specially determiued as such by the pre- 
vioaa head nE the family. ttk^ff 

If, in cases where a peraoo Who has lost his khixIAIS 
national status possesses rights which he is unable S^teMjUt 
to enjoy unless be is a Japanese, the person in ques- S|P*??t 
tion does not transfer them within one year to * p^£T** 
Japanese, these rights revert to the heir to the head- mv±^t.{^ 
ship of the family. tmAMm 



+A¥A» 



In cases where loss of national status gives rise 
to succession a creditor of the former head of the 
family may call uyion the heir to the headship 
of the family to satisfy his claim to the extent of 
the property which he has received. 



no 



^-^ CHAPTER IL 

iSffljSal SUCCESSION TO PROPERTY * 



fig— |g SECTION I. 



GENERAL RULES. 



+AHA» 992. 

^^itrlKIIxt Succession to property begins by the death of 

^WB^Si ^ ™®«i^r of a family. 

+AWA» 993. 

itjftflEASfK ^^® provisions of Articles 965-8, inclusive, ex- 
^W*5^W ^^^^ ^ succession to property. 



Uj-^ SECTION II. 

HEIRS TO PROPERTY. 



+AWiL» 994. 



fltSll^A^ The lineal descendants of the person succeeded 
It^^AfiS ^ succeed to his property in conformity with the 



* Successdon to the property of a deceasod persoa as detor- 
mined by law {i.e. intestate succession). 



following proviaions : — saBft 

flA4B 

i. Aa between persona in different degrees of "f*>)*JlC 

relationship, the nearest is preferred, ttrlt^jiO^ 

It as 4© 

, ii Fersons in the same degree of relationship Att^;^^^ 

rank together. ^lfll^^L)% 



In cases where one, or several, of the persons P 
upon whom the succession ■would devolve in ac- ? 
cordance with the provisions of the preceding Article i 
die, or lose their right of succession before the sue- H 
ceaaton commences, if aaoh person, or persons, have 4 
lineal descendants, the latter succeed to the property J 
in the same rank aa the former in conformity with i 
the proviaiona of the preceding Article. tfftKl,?: 

996. '^^J^*^ 

In cases where there is no one upon whom the *5i>'(W 

succesaion would devolve in accordance with the Rffl^jjStt 

proviaions of the two preceding Articles the order ot ^Jf3'?§ 

priority of the peraona upon whom the succesaioD to *'"^l:^!i 

the property devolvea is as follows: — *"C'n») 

i. A consort ^Bffi -» 

ii. Lineal ascendants. S ~ 

iii. The bead of the family. ±p HJR 



112 



*^§5i^2« ^® provisions of Article 994 exteid to cases 

^W^'n'5 ocming under sub-heading ii. of the previous clause. 



+^^* 997 



£ASt^2te The following persons cannot succeed to pro- 

49-^ffi#% Dertv : — 

li^^Sii— i- A person who has received a criminal 

^'* ^iiffi* sentence for having wilfully killed, or at- 

1f^r?Mr^i^ templed to kill, the person succeeded to, 

^^ii^^S or a person who ranks before, or with, 

iSf^'^^'^ him in the succession. 

t^M73r13IW^ ii. The persons mentioned in sub-headings ii. 

^^^— -hU to v., inclusive, of Article 969. 

+AW:^» 998. 

ISJftJtaSAat I* * presumptive* heir to property who is entitled 

WAI'iSJk^ ^ *he heir's portion treats with cruelty, or grave 
ffii^Bi;^]*^ insult, the person succeeded to, the latter may apply 
^Aitii-'S to a Court of law for his disinheritance. 

+*.■&*» 999 

Jt^BJltHaii A person succeeded to may at any time apply 

• See Note on page 100 



to a Conrt of law for the aBnulment of the disin- £*W*iAa 
heritance of the preauinptiTO heir to property. Mf.i-'t-Si.m 



1000. K+JH 

The pToviBioiis of Articles 976 and 978 extend 
to. the i^isipheritance of presumptive heirs to property 
Mi^tp.i'^B annt)lin9iit of such disinheritance. 



SECTION III. fliHJg 

VALIDITY OF SUOCISBION TO PBOPEHTY, '''StS^ 



SUB-SECTION I. 

OE^EBAL RULES. 
1001. 



m-t-m 



An heir to rproperty inherits from the date of Sr-*HWS 
commencement of the succession the rishta and duties TS'Tf v)ffl 
which belonged to the property of the person suo- l«t*nfflA 
ceeded to. But rights and duties which belonged ©aittAtH 
personally and exclusively to ihe latter do not come i&'pgstn 
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«r^^j|t 1002. 

ItltffisAsl If there are several heirs to property, the pro- 

T^^lt^A^a pertj of the successio]i is owned by them jointly. 

»H-p» 1003. 

^Miilt9'A4(' Each of the co-heirs inherits the rights and 

*f^ilfll%l3 duties of the person succeeded to in proportion to 
^O-CHH his, or her, share of the succession. 



gtiiJir SUB.^E0T^ON tl. 



-^^ SHABES OF SUCCESSION. 



jJ^AL^BI ^^ there are several heirs who rank together, 

:;^2ik§ *^®y 8^^^® equally in the succession. But if there 
o^|?&*S are several lineal descendants, the share of a sho-shi, 
;iJHlJEEiaffiA ft^^ ^^^^ ^^ ^^ illegitimate child, are fixed at half of 
^^xlfrA ^^^ share of a legitimate child. 

limit- HH The share of a lineal descendant vflio is an heir 
ltJlt:*)e)fir in accordance with the provisions of Article 995 is 
iftMiftffittii* ^^^ ^^® ^^ ^^^^ which would have been received 
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by his, Of W, liifteal ascetidaM, Bui if thefe are Jii*^??* 
several lin^l d«fBcetidant& their shares are determined Si!!! ? ^^ 
ih conformity with the provisions of the pheceding 3MK < Ufi'S 
Article ^cebrding to the portions which would have J^S*;*?*^ 
been received by thtiir rd^)ectivi0 lineal ascendants. Jii;25? 

1006. * «*^»P 

Notwithstanding the provisions of the two pre- I2^*^.*^2 
ceding Articlesi a person succeeded to may by will KM^i^nm 
determine, or depute a third person to determine, the ^ik^i^BQ- 
shares in the succession of the co-heirs. But the ^*ft-^^^ 
person succeeded to, or the third person in question, flS'^t'ffig 
cannot contravene the provisions relatinsj to the HIP. ^A^ 
heir's portion. ^♦B^Wfw 

^ AH» ^ 

If the person succeeded to determines, or causes ^ 
to be determined, the share, or shares, in the sue- ^W^^Ag 
cession of only one, or ^the, of the co-heirs, the^^.^J55'^ 
shares in tne succession of the other co-heirs are ^W^U^S 
determined in accordance with the provisions of the ^B^2lS 
two preceding Articles. ^S^9[^ 

i;a*o€> 

/ "V 

, I 

II Qolt <rf aev^al 09-beirs has received from the ^]g||;^^dk 
ftswm isuco^eded to fi bequest, or has . i*eceived from t^^^^^ 
liittd, 04^ her> ^ donation for the purpose of marriage, |:(^^j^vi)^ 
or adoptiob^ ^ esl^blishing a fres^ bxanck 4^f the |t-jS^j|g||£ 



aw 

[t X L^«l£ family, or of resuscitating n family vhioh liAB.diejl 
^vWmAyc 

*2^*il* out, or as capital for subsistence, the value of thje 

2?2«SJ^ bequest, or donation, in question, added to the value 

?ii^J^*"S ^^ ^^^ property possessed by the person gucceeded 

-fmtfe-N.Bj^ to at the date of commencement of the succession, is 

2^^*>^{ regarded as the property of the succession, and the 

^^'^^ J value of the bequest, or donation, having been de- 

^f^^'^^L'^ ducted from the recipient's share of the succession, as 

^fflWft£ calculated in accordance with the provisions of the 

2m4SS *bree preceding Articles, iwrhat remains over is fix^d 

W^ftl'ffi as such person's share in the succession.' 

. <!^?. L'o^JB If the value of such bequest, or donation, exceeds 

^UUX^Xtixe value of his share of the succession, the legatee 
^fflat^oii or donee, cannot receive his share. 

^^&^&^ If the person succeeded to expresses an intention 

i^'&<s< LSII contrary to the provisions of the two preceding clauses, 
Jixxt* ^^' such intention, is valid so long as it does not con- 
ij^j^^^>^ travene the provisions relating to the heir's portion. 

WA^S 1008. 

^flRt^OA) With regard to the value of the donation men* 

^2^^®^|i tioned in the preceding Article, ^ven if the property 
il&^y^^iy which is the subject of the donation has been de- 
W}X^^h stroyed, or reduced in value, by the act of the donee, 
it^^^^tlM It will be regarded sis being in the condition J n which 



m 

■it WRS.at. tlie.dato o| fiommeacement of the. succession, 4rfti~ciio 

' . ..■.,.. J , . ;Et.O$J@@ 

and its value determined accordingly., ,. , t"CS"fiRB> 

1,009. «A+» 
If one of tie c.t-heirs before tlio distribution of 
the property traifasfors liis share of the succession to 
a third person^ the other co-heirs may repay to the 
latter its value, and any expenses inciuTed in con- 
nection therevrith, and acquire by transfer from him 
the share in question. 

The tight mentioned in the preceding clause must "f *^T^-S 
be exercised within one month. , JSflSlc 



SUB-SECTION III. 

DIBTRIBUTION OF PROPERTY. 



SC3« 



Ji person Bucoeeded to may by will determine, or *?^^^^ 
depute a third peraon to determine, the method of i^VS.'XM 



A person succeeded to may by will forbid the BSMt^AS 
diBtribution of his property to lak^ place within a 'iott&itWt 



ll« 



i^nt»S period nM exeeedifig in yeftni fRnn the' dkte at 



S?^«^ commencement of the sacceBBien. 



«=+■»■« , 1012- 

The ilietribatjon of jroperty iaksB effect I'etto- 
B(>fctive]y from the iale of comniencetnent of the 
auocession. 

»-+=F» 1013. 

Tn propMrttoii to ttis BbttK (^ lh« d«c<jeBfiie« each 
co-heir has, in respect of reasons existing b^EoK the 
commencement of the succession, the same I'esponsi- 
bilitjr of guarantee towards the other co-heirs as a 
seller. 

«HH+=F» 1014. 

9St:Af3'^ In proportion to his share of the succession each 

^Ufl^K^ co-heu' guarantees the mvencj, at the time of dis- 
fi^tfltu-ffiilt tribution, nf a debtor ia respect of a claim acquired 
tt»4^U ^J another co-heir by reason of the distribution. 

mm 

In the case of a claim the payment of which is 
not yet due, each co-heir goarantees the solvency of 
the debtor at the time when payment is due. 



1015. fW+^K 

If one of tha oo-heirs who have the responsibitity 
of f^anmtee is vithont the mmna to repay his itian 
of the debt) the portion be is unable to repay ia 
bonne by. the oo-heir olaiming re-imbvirBenieat, and 
the other solvent co-heirs, in proportion to their rsr 
spective shares of the succession. Bat if any faalt 
bap occurred on the part of the co-heir claiming re- 
imborsement, he cannot call upon the other oo-heira 
to bear their shares of the debt. 

II the person awcceflded to expreaws an inten- g 
tiQo contrary to the proviaioM of tlie three pTewding 
Articles, theafl pjpvisions are not aj^iilied. 



CHAPTER ni. *«Sg 

m 



ACOBPTANOE AND RENUNCIATION Si^S 



OP BUCCE88ION. 



SECTION I. fBf^JK 

GENERAL BULEa. JBH 

mi- «*++» 

An. heir mi»t within ww month after he, ^fi'^Sij^fi 



Sad 

> she, becomes aware of the commencement of suc- 
^ cession on his, or, her, behalf accept the Buccffision, 
', either tinconditionally, or conditionally, or renounce ik 

> Bat this period may be extended by a Court of law 
- on the application of an interested part}', or of a 
9 pjjWic pro^iMitor. 

: -t|t4-»A'- '■"'■-'■-' 

iHS^^S An heir may before acceptance or renunciation 

as**!!*'!! ^^^^ ^^ examination of the property of the buo- 
■^®l"-«» cession. 
«A+=FIIS 1019. 

Am««^2 ^^ *" ^^'"^ dies before accepting or renoiincing 

?^A54«^ the Buccessiort, the period mentioned iii the first claue6 
^r-P^tH °^ ^^^ precedinj^ Article is reckoned from the date on 

«?SSi:3- which his, or her, heir, or heirs, become aware of the 

e-iS^Kii ' ' --' ' 

?* .**5» commencement of succession on his, or her, or their 
^fflS'^^ hnhalf • 



KAi:=P» 



1019. 



■siofilffl^ffl If an heir is without legal capacity, the jeriod 

I 'J^ltSA mentioned in the first clause of Article 1017 is 

•ineiS'^^i'* 

:£ a ^ffii"Sft reckoned from the time his, or her, legal represents- 

teiit^-bm , 

gsufilS:^ tive becomes aware of the tommencement of succession 
f *n«A-?x on the heir's behalf. 

j^lltAffilR)£ A legal h&ir to the headship t>t a fanwly : dannot 



MiiOtittce a Bnocfflsion. But this rule does not apply ^UI^A^^ 



#» the recMms jBanlaoiied m AFtocle 984. Kfitii^m^ 

102X. «l^^--^^ 

An heir must until such time as he, or she, ac- i^l^^^t^^ 
cepts, or renounces, the succession manage the property fiRfl i^z>A 
of the succession with the same care as his, or her, ^^Wtttfn]^ 
own* property. But if he, or she, accepts, or re. Tt:ffl.4"0:ft* 
nounces, the succession, this rule does not apply. t'M^MM 



A Court of law siaj M any time on the applica "^iiMfBI-A^, 
tion of an mterested party, or a pubhc prosecutor, -^J:fttv)it^ 
order the necessary steps to be taken for the pre- ^fS^B^^V 
servation x>f the MopaHv ^ 4he eiiocession. ^?^'ClilM 

The proviaiMis^ Artides 27-9, inclusii^, extend ^f^'^^M 
to cases where a Court of law selects a manager. tttHiJHtfr 

Acceptance and renunciation canm^t be cancelled -tfSt—^^ 
even within the period named in the first clause of ^ t o+^ 
Article 1017. ^y>^f§imm 

The provisions of the preceding clause do not ^^^jsiif^^ 
preclude the cancellation of acceptance and renuncia- ^ ^W^MM^ 

tion in accordance with the provisions of Book T. ^SXi'ca^ 

- . ■ 1. ' ' ' 

"■ ■ . ' 

* Tho expresstoQ ho-yi no gai-sdn includas property apart from 
tl«i MMl -ia «4iiiM hj tin wicQesotfon. 
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^Wit'^^S ^^^ **^® preceding Book. Sut if the right of 'can- 
^li^?' ^ S cellation is not exercised within six months ttftel' 
l"?^^^if ^^^fi^a*^^!^ ^8 possible, it ceases by prescription. It 
^?5sB^1i ^^ *^^ ^^^^ ^^ *®^ years have elapsed since accept- 
S?^*^Sai^ce, or renunciation. , . . . 






iUzifg ^ SECTION 'II. 

A00EPTANC8. ■ 



■' ■ I 



il 



I 



SFB-SEOTTON I. 

-UNCONDltlOIJAl. AOGEPTANCB. 



KH+r^UP 1023. 

?*«tS§ ^^ ^^ ^®^' accepts unconditionally, he or she 

§in(t^^ inherits unconditionally the irights and duties of the 

?^^^t:^ person succeeded to. • < - ^ ' 



• i • . ^ 






mm-Y^^m 1024. 

^f I^S^^ I^ tl^® following caees an heir is regarded as 

?^ii^o ^^^^^S accepted unconditionally: — 

^iS'^S^IS ^' * P*^**' ^* ^^® property tA ib» sucoWsion. 
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Bat acta for the , pr^rvation of the pro- 
•perty, and letting to hire for a period not 
exceeding that fixed in Article 602, do not 
oome nnder this rule. 

If he, or she, has neither accepted the 
Bucoession conditionally, nor renounced it, 
within the period mentioned in the first 
olauae of Article 1017. 

If even tboagh ha, or ehe, has accepted the ^_ 
succession conditionally, or renounced it, lie, 
or she, has concealed, or privately consum- 
ed, or acting in bad faith has omitted to 
enter in the list of property, the whole or a 
pfirt of the property of the succession. But 
this rule does not apply after the person 
who has aoqnired the right of succession by 
the heir's rennooiation has accepted. 



3xrJi-bta 
saffian- 



SUB-SECTION II. 

CONDITIONAL AOCEFTUICE. 






An heir may accept with the reservation that he X^^ tJffltB 
will pay the debts and bequests of the person sue- ^i-^tS-u^ 



h 



t. 
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V^.^»A*S ceeded to to the eictent only of the pfopefty acquired 

;«tt^* Q-*- rAjb|[ 

^fit-^aA by him, or her, by reason rf the atrccei^rcWr* 

%:^-Y-^% 1026. 

^iJH^^^iffi If au heir wishes ta arc«pfc eoftdiliewillyj he, or 

sl^lS^i^A she, must prepare & list of »he pfop^lf iMthm the 
i^'CWiKI^ period mentioned in th« firWI elauie el Article 1017, 
%f^^^[f^ and, producing it before the Court. of law of the place 
t^lt-f-^ where the su<;cession commences, state his conditional 

«l'b+-^m 1027. 

^Ut:;fl:.4ffi If an heir aceepts ooftditionally, tke rights and 

fJift^^LA duties which be, or she, poesesaed iowardd lijie person 
T^I^^A^f^ succeeded to are resided as not bavuig; eeaaed. 

L^S^* . — . ^ 

^0;^^e?.|jR An heir who accepts conditionally must in con- 

^^t ir3M7|t tmulug the management of the property of the suc- 

^4-ffl-^ig . ' . , . . ... 

^WkOK"'^ cession exercise the sauaci eare a» la the case of his, 

"t^.tt^^- or her, ownf property, 
-f «+«+m The provisions of Articles 645 and 646, those of 

Aje .1. -i- -»-. 3- -*^ 

%~^'k^'&c^ the first and second clauses of Article 650, and those 



'S ^m 'w 



t See Note on page 121. 



1S6 

(if ibe seoond mi tliiret claoaes of Aitiolo 1021, ex- 3tK>9IK)M[ 
tend to esses CDmiiig under the preceding clauses. '^'^'^2^^ 

102&. «A+=rF» 

An heir who accepts conditionally must, yitbin ff^^*5!* 
Jive days of his, or her, acceptance, hj public notice 
infomi all the creditors of the succession, and legatees, 
ol tbe fact, and eall ttpon tfaew to aenil ia tteir claims 
whbinr' a fixed peviod. 7hi« pmoA cainot be lew 
thvi t«o moftt^' 



The picmnom ef the seeoiid and Ihird duaaes of ^MjftffSIt 
Aiiane 79 tsXena to eMe» comiitg uader the pre- -fi:ii9l9(-t- 
ce<ung muse. ^QIIcfflE 



An heir wkd aetsepts eondttionaUy may reiiUK to 
■atidy the olnims of eredikm oi tlie ausoeiBton, and 
kgktaes, before the e^ratiwL U the period mention- 
ed in the Urat clause of the preceding Aiticlo, 



1081. 1*-+H+» 

Aif«r the expiration of the period mentioned in ^*^^^^ 

the first clause of Article 1029 an heir who accepts RQftlS09(^ 

eonditioiiany most satrsfy out of the prop^y of the t-HliimA 

^■CtBIJllBltti 



V. succession tbe okiius of creditorB .who have sent in 
: their claims within tbe period in question, and thoee 
t of other creditors who are known to him, in propor- 
i tion to the amoant of each claim. But the rights 
K of a creditor whose claim has precedence cannot be 
<■ injured. 

«z:+==F» 1033. 

££®2mSS -A-d heir who accepts conditionally mnsti in-ac- 

^Srv^H cordanoe with the provisions of the preceding Article, 

«^«lil *^^" satisfy claims the payment of which is 'not yet 

-"XHSM due. 

^WttMWR With regard to conditional claims, and claims the 

f I- {.iiWw 

* . iStS period of duration of which is not definitely fixed 

B^ftr^ftw *^*^fi must be satisfied in accordance with the valua- 
^««tzjk *'^^°' ^^ *" ^PP**'^"^ selected by a Court of, law. 
ffffStti 

ttH1-==fJ|t 1033. 

Ao heir who accepts conditionally cannot pay a 
lejnttee until after he has satisfied the claims of all 
the creditors in accordance with tbe provisions vof'^^thtf 
two preceding Articles. - ■■- - ■-" ' ■ •' 



«ig+H+W 1034. 

*^S«»" ^^ ^^ ^* considered necessary to sell tbe property 
'^<£&H~fcrM! of the succession in order to satisfy tbe claims against 
HsOft^S it, in accordance with the provisions of the three. 
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preceding At^ticles, the heir who accepts eonditionally 
uiiat sell it by auction. But he may pay the value 
of the wbolo, or a put, of the property aa assessed by 
an appraiser selected by a Court of law, and stop the 
sale by auction. 



W85. ma+HTK 

A creditor of the saeceesion, or a legatee, may at 
his own expense take part in the sale by aaction, or 
appraisement, of the property of the saccession. In 
these oases the provisions of the eeoond clatue of 
Article 260 shall be applied. 

1036. «:ft+H=f» 

Should an heir who acoepts conditionally neglect H 

to give the public or speoial notice mentioned in ^ 

Article 102S, or should he be unable to pay other ^ 

creditors, or legatees, owing to his having paid certain S 

creditors or legatees within the period determined in 3 

J3 
accordance with the firovisions of that Article, be is ^ 

bound to give compensation for any loss thereby ^ 

sustained. It is the same if he satisfies any claim ^ 

in oonttavention of the i»ovisioos of Ariicles 1031-3, iSt'^^^ 

inclusive. 



i»2 ( ll! 



?liS 



The provisions ot the preceding clause do not 
preclude the other credilora, or legatees, from dura- 
ing re-imbursement from a creditor, or legatee, ivho, 
knowing the circomatances. improperly receives paj- 
ment of his claim. 

t.ilkUMff The provisions of Article 724 also apply to cases 

»i-^W oomiog under the two preceding Articles. 

H-M-HT* t037. 

Creditors fuid legatees who fail to send in their 
claiBis within the period mentitnied in the firgt oJauM 
of Article 1029, and who are unkaown aa such to 
an heir who accepts conditionally, can only exercise 
their rights in respect of such property as may be 
left over. But this rule does not apply to a person 
who holds BpeoiAi •eetinty. 



BH$ . ACTION IIL . . 

iCM BENCNClAtttm. 

KA+H^^m ■ 10S8. 

+"*"S*ftS A person who wishes to renounce a suoeejwon 
^^x'^M must state the fact to a Court of law. 
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Eenunciation of a succession takes effect retro- :A8aM8l 
spectively from the date of commencement of the ^Toii 
succession. 3 1 -IK 

If in cases where there are several heirs to liS-t:— fctt 
property one of the heirs renounces the successionj x.i^'t't)-^o 
his share of the succession reverts to the other heirs i:+§(iXUjft 
in proportion to their shares of the succession. Ml^^'J^xA 

1040. «I+H-F» 

A person who has renounced a succession must ^^^"^'SMB 
continue the management of the property with the ^Z^^^^ 
same care as he exercises in the management of his '^^JS'^38 
own property until such time as the person who ^*^i?S^IKft 
becomes heir through his renunciation is able to ^SS^J.^- 
undertake the management of the property of the '^M^^'* ^ 
succession. 2^J > ^5 

The provisions of Articles 645 and 646, those of S^ca+S"^ 



'pi'^pt*]^^ja^\ 



the first and second clauses of Article 650, and those l-^-^-^+BT 
oi the second and third clauses of Article 1021, ^y-^+^Wir 
extend to cases coming under the preceding clause. M^^^M^^ 



ISO 



Jfcggfg CHAPTER IV. 






SEPAUA.T10N OF PROPERTY. 



«-+H^» 1041. 

ra^^i?2!2 ^ creditor of the succession, or a legatee, may 

J^P^^f. 31 within a period of three months from the date of 
^S.?§^-r?" commencement of the succession apply to a Court of 
SjW^'S^S ^^^ ^^^ ^^® separation of the property of the succession 



"^S S ^ii? ^^^^ ^^^ property of the heir. The same course may 
H^^'k??*! ^® followed even after the expiration of the period 
^IwS^SS ^^ question so long as the property of the succession 
LAf^^Mt^ is not mixed up with the heir's own* property. 

ra^^o-r^ If in consequence of the application mentioned 

5?^S*^ ill the preceding clause a Court of law issues an 
>K?2^it^ order for the separation of the property, the applicant 
A.^iftS§ ™^^* within five days by public notice inform the 
j^S^^^r ^^^^^ creditors of the succession, and legatees, of the 
y£^i^^ fact, and call upon them to give notice within a fixed 
'^TiiM^M P®^^*^^ ^^ participation in the distribution of the pro- 
^ i ^Mu5 P^^^y- The period in question cannot be less than 

^1-JSJl^ two months 

m^L^nm^ montns. 

* See Note on page X21, 
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A person who has applied for the separation of »ffl L^*lt 
property, and a person who has in accordance with ^A^BtCA-S* 
the provisions of the second clause of the precedincr mt'^^^ 
Article given notice of participation in the distribution ^MK^^^ 
of property, have the right to receive payment of their :5feS*^>ft 
claims before creditors of the heir. X^^'^Jz 



If an application for the separation of property is '^ti^MWi^M 
made, a Court of law may order the necessary steps i&fi^^Itf:.^ 

^ 9 ^iit 1^ ^ Aft 

to be taken for the management of the property of Jgicw^o 
the succession. !S.;^^MIt* 

The provisions of Articles 27-9, inclusive, extend ip-f-i-'^;?-^ 
to cases where a manager is selected by a Court of -f l9Hiij^it9f 

law. mmtiiv^ 

1044. m^a+m-^m 

Even after an heir has accepted the succession -citltHILffi 
unconditionally, if an application for the separation of ||;s^ftaA 
the property is made, he must thenceforth manage ^— m^^j^L 
the property of the succession with the same car e as ^^^n i ^ 



his own* property. But cases where a manager is /^*^\z^g^tf 



* See Not6 on page l21. 
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TIttt'Cgl' selected by a Court of law do not come under this 

WiiW^\t rule. 
I- hXm^^ 

\'-W6^'Bl'^M The provisions of Articles 645-7, inclusive, and 
;^ll^®.:^:g those of the first and second clauses of Article 650? 
M^^-W2H+ extend to cases coming under the preceding clause. 

i^n-vm^m 1045. 

^^^SSSftt In the case of immoveables a separation of pro- 
^ l^it^r-O perty cannot, unless it is registered, be set up against 
Sa^^'CMIa third peraon. 

i«;??+ra=f» 1046. 

>ffil-l8lii<e^^ The provisions of Article 304 extend to cases of 

^^M^& sei)aration of property. 

«-b+ra^m 1047. 

^Sffi^MJ» ^^^ ^^^^^ ^^^ refuse to pay the claims of creditors 

^-tS»m^ of the succession and legatees before the expirs^tion of 

S4J?9 *^® period named in the first and second clauses of 

Ml;?S Article 1041. 

wS^^f'S If an application for the separation of property 

5*1^5^^ is made, the heir must after the expiration of 
!^fiSS.t2 *^® period named in the second clause of Article 
2w vi*2? 1041 pay the claims of the creditors, or legatees, who 
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hare applied tor the separation of the property) or T*-4-Sf:3t 

'^ f t- J awSffilt 

who have given notice of participalion in the dis- ^''''fflllRfiS 

s a ^ ofta 

tribution of the propertv, in proportion to the amount ^-Stifi^Jn 

"^ ^ ' / "^ i»ffl^#SX 

of each claim. But the rights of a creditor whose TS^ft-CA^J 

cUiiti has precedence ciinnot be injured. Sl!U. CStH 



tend to cases coming under the preceding clause. M^it:^S=i. 

f 1- IBIfiStx 

1048 »A-t-ffl=Fm 

Persons who have applied for the separation of l-^ffleioW 

property, and those who have given notice of par- ?iH:Ai»tU^ 

ticipation in the distribution of property, can only SWfrSSS"-^ 

, . . , . - ■ 1 ■ > iffl-^i LIU 

exercise their nehts in respect of the heirs own* ^tJBtif;* 

, , ,, i&xm^i^ 

properly m cases where they are unable to receive '■-'■--*•=> 
full satisfaction of their claims out of the property of 
the auccgssion. In such cases creditors of an heir 
may receive payment of their claims before them. 



1049. »A-|-a+JB 

An heir may by satisfying the claim of a creditor 

of the succession, or of a legatee, out ot his own* 

property, arrest an application for separation of the 

property, or cause its validity to be extinguished. But 

* Sco Now ou pasii IBI. 
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i^*Jffl?B*thi8 rule doea not apply to cases where a creditor 

*flSA«w of the heir obiects to to this course beinn- followed, 
11 L^O LJt * _ o ' 

AX^St'L proving that he will suffer lose thereby. 

»+S+» 1050. 

So long an an heir is able to accept conditionally, 
or so loQs; as the property of the succession and the 
heir's own* property are not mixed up, his creditors 
may apply for the separation of the prci>erty. 

The provisions of Ai-ticle 804, those of Article 
1027, those of Articles 1029-36, inclusive, those of 
Article 1043-5, inclusive, and those of Article 1048 
extend to cases coming under the preceding clause. 
But the public notice and special notice prescribed 
by Article 1029 must be given by a creditor who 
applies for the sei)aration of the property. 



* Hoa Notu on pagu I'il. 
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CHAPTEK V. $5^ 



FAILURE OF HEIRS. 






1051. iai_->J-2L:f^ 

If it is uncertain whether there is an heir, or not. ^Itlt^ii^ 
the property of the succession is made a legal person. 4»j|i^^A 

In cases corainff under the precedinoj Article a JS^^I^Itttj 
Court of law must on the application of an interested -^^WiX^^ 
party, or of a public prosecutor, select a manager. ^^jfetftlt-fr 



A Court of law must without delay give public ;£'&Sl^SiS 
notice of the appointment of a manager. ^i^K^^^Jf 

1053. «H+S^S 

The provisions of Articles 27-9 extend to mana- ZO\tii7bf^ 

gers of the prooerty of a succession. ^iljWoS+ 

' ffiASfa:::-b 

A manager must, if application is made therefor :6©(tO«ff 
by a creditor of the succession, or a legatee, report to ieftii^jJCA 
the applicant on the condition of the property of the ^HjB(*^*B 
succession. tjS^^fll 



186 
«S+3t^»; 1055. 

ft^sltrS ^^ *^® event of its being positively ascertained 

SpS$W^ that there is an heir, the legal person is regarded as 
^^S"^^'? never having existed. But this does not impair the 
^LAL^^ validity of acts performed by the manager within the 
"^SolS ^^^^^ ^^ ^^^ authority. 

»;?c+S^» 1056. 

t:t::itASS^ The powers as agent of a manager cease when 

jR^^ffiitA an heir appears, and accepts the succession. 

5?Jlit?9'Ctif In cases coming under the previous clause the 

S^ < ^^ manager must without delay furnish the heir with an 
^ Stt A 'fr account of management. 

»-b+5B.=r^lS 1057. 

^WIBtM^SI If within two months after the public notice 

ItS'BI § — S mentioned in the second clause of Article 1052 has 
>^'^.|l;£j^r: been giveu the fact of there being an heir is not 

n^m^^u , , ° ., 

^uLUii^ positively ascertained,- the manager must withoui delay 
^^^aSiS^ by public notice call upon all the creditors of the 
^"fWU^^ succession and legatees to send in their claims within 
^f - l^}9^*t: a fixed period. This period cannot be less than two 
^^ < ^^ months. 

-CA-r::fe« The provisions of the second and third clauses of 

m-l^mt ^^*^^^® '^^' ^^^ ^^^^^ ^^ Articles 1030-37, extend to 
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cases coming under the preceding clause. But this 
rule does not apply to tlie proviso attached to 
Article 1034. 

1058. «A+5T^JIt 

In cases where after the expiration of the period ^^^j.^^ 
fixed in accordance with the proviaioDS of the first ^*siIS5 
clause of the preceding Article it is still uncertain '^*.P%'^^ 
whether there ia an heir or not, a Court ot law must 5s*|S 
on the application oE the manager, or ot a public ^^HsT 
prosecutor, by public notice call upon the persons m^tgit^ 

who have rights of succession, if there are any such -Aflli 

persons, to assert their rights within a fixed period. ^It-gCiiiM 
This period cannot be less than one year. sa-a* 



1059. 



ttA+3iT» 



If within the period mentioned in the preceding ziKHiit:*! 
Article DO person asserts his nchts to the succession. 0(ll-£H<D 

, , ' HLmmmm 

the property of the succession reverts to the Treasurv- JSTBIia-IB 

, , , ftfST*B±lN 

In these cases the provisions of the second clause sp+inatttl- 

of Article 1066 shall be apiJlied. T«i*««» 

Creditors of the succession and lec^atees cannot flrflrLllfiW 
exercise their rights against the Ireasury. -f i>K»Sffi 
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^^^ CHAPTEE VI. 

WILLS. 



lis— IS SECTION I. 

Mil GENERAL RULES. 

«+/^+» 1060. 



Af^^^^M Wills cannot be made except in accordance with 

??Aiil"* *^® formalities precribed by this Code. 

«-+^1^m 1061. 

»?lfttt^-? ^ person who has attained the full age of fifteen 

^^^k^ years may make a will. 



Vi-+^^fR 1062. 

t!S*^S "^^^ provisions of Articles 4, 9, 12 and 14 do 
|,^^^^ not apply to wills. 

«H+:^^» 1068. 

^?k?2 A testator must at the time of making a will 

^?5?* possess the requisite legal capacity. 
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1064. »H1-?;=f» 

A testator may dispose of the whole, or a part, of 'Bs^^it 

his property by genera! or specifie bequest. But the i**5tS* 

proviBiODg relating to the heir's portinn cannot be TSS-afi. 

contravened. ail*-*S. 

SMSlttIt 

1066. »3l+A^» 

The provisions of Articlea 968 and 969 extend to ^a«jLA(ll 

legatees. ffl*«?^fiW 

1066. «^i-?;=P» 

If a ward before the account of guardianship is 
olosedf makes a will beneliting his guardian, or the 
latter's consort, or lineal descendant, such will is 
invalid. 



The iffovisions of the preoeding clause do not il-.ttnaifi 
anulv in cases where a lineal blood relative, a consort, M^i^'XHi.'O 
or a brother, or sister, is the guardian. i*r-M.5L 'S 



asngg SECTION II. 

iCiJi'Dgifi FORMALITIES OF WILLS. 



»-» 


SUB.SE0TION I. 


a*-«B 


ORDINARY FOHMiLITlES. 


«-t+s+s 


1067. 



•frliJil^iEiS A will must be made either by holoeraphio deed, 

^ii^>]^it notarial deed, . or secret deed. But cases -wbeie special 
i:tffi.2U$ formalities are authorized do not come under this 
?.l1=«im«» rule. 



Mr^E*« ■*" ""^^'"g * *ill by hologmpiiic deed a testator 

"^^ilft^ea must write the whole of the will, the date and his 

'^^^^[tk name and surname himself, and affix his seal fhereto. 

?«^§roM ^^ insertion, erasure, or other alteration in a 

ji^L ' ■ ■ holographic deed is not valid unless the testator adds 
SS^ an endorsement specif3'ing the place altered, and stating 

LSI- ^^^'^ ^^^ alteration lias been made, and signs this 

^* endorsement, and affixes his seal to the place altered. 
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1069. 



«*+/;=?» 



In making a will by notarial deed the following 9?fJ£*^^^ 
formalities must be complied with: — ^JSTttt 



i. The presence of two or more witnesses. 



«ft€)A» 



ii. A verbal statement by the testator to the ^H^^*- 
notary of the purport of the will. 



^I^^Sf 



111. 



IV. 



V. 



The writing down by the notary of the 
verbal statement of the testator, and the 
reading by him of the same to the testator 
and witnesses. 



The affixing by the testator and the witnesses ?^™j?$S 



AZmQ 



of their signatures and seals to what the l^l?5??S 
notary has written after thefy have accepted '^??^5^ 
it as correct. But in cases where the SS^'^OTai 
testator cannot sign his name the notary ;£fi'f^ j- A 
may sign it for him, giving the reason for K^Sjif^ 
doing so. i^Sf"? 



The addition of an endorsement by the 
notary to the effect that the deed has 
been drawn up in conformity with the 
formalities mentioned in the four preceding 
sub-headings, and the affixing by him of 
his signature and ^eal thereto. 



mniA 



X42 



m^-bf-m 



1070. 



In roaking a will by secret deed the following 



^ STi* formalities must be complied with r--^ 






Jt«»A 
4i3t;^A 






i. The aiBxing by the testator of his signature 
and seal to the deed. 

ii. The placing of the deed by the testator in 
a cover, and the sealing of the cover by 
him with the seal used for the deed. 

iii. The production by him of the deed enclos- 
ed in the sealed cover before a notary 
and two or more witnesses, and his state- 
ment to them that the will in question is 
his, accompanied by a statement as to the 
namd, surname, and domicile of the person 
by whom it was drawn up. 

iv. The endorsement by the notary on the 
cover containing the deed of the date of 
its production, and of the testator's verbal 
statement, and the affixing by- him and by 
the testator and witnesses of their signatures 
and seals thereto. 



Ss5S»5 '^^he provisions of the second clause of Article 

^^ftS^+ ^^^^ extend to wills made by secret deed. 
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Even if in a will made by secret deed there is ^ 
ft defeot in the obflervance of the Eorinalitiea prescribed 1 
l>7 the proceding Article, it will still be ralid as a 
will made by holographic deed, provided that the for- 
malities mentioned in Article 1068 have been duly 
observed. 

1072. «n-t--b=F.«S 

In cases where a person who is unable to speak 
makes a will by secret deed the testator mnst, in place 
of the verbal statement mentioned in sub-heading iii. 
of the first clause of Article 1070, write with his own 
hand, in the presence of a notary and two or more 
witnesses, an endorsement on the sealed covet to the 
effect that the deed in question is his will, and stating 
the name, surname, and domicile of tha person by 
whom it was drawn up. 

The notary must, in place of an endorsement on 
the sealed cover ot the testator's verbal statement, make 
thereon an endorsement stating that the formalities 
prescribed by the preceding clause have been ob- ffiipA-o- 
served. 5 j^^j^^ 

1073- »H+-l:=f« 



his faculties by a person who haa been interdicted U^*^^-*'* 
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-r:4A 



from the management of his property the presence of 
two or more doctors is necessary. 

The doctors present at the making of the will 
must make an endorsement upon it stating that the 
testator was not at the time of making his will in a 
condition of mental derangement, and affix thereto 
their signatures and seab. But in cases where the 
will is made by secret deed the endorsement in 
question, with the signatures and seals attached, must 
be made on the sealed cover. 



1074. 



The following persons cannot be witnesses to, or 



^^^^*ft ^® present at, the making of a will: — 






i A minor. 

ii. A person interdicted from the management 
of his pro])ertj, or a person treated as such. 

iii. A person who has been deprived of his 
public rights, or one whose public rights 
have been suspended. 

iv. The testator's consort. 

V. A presumptive* heir, or a legatee, or their 
consorts, or lineal blood relatives. 



* See Note on page 100. 
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▼i. A penoB who bdengg to the same family -^*?^ 5?^ 
as the notary, a lineal blood relative of ?^*9^ 
the notary, bis clerk, or his servant. )B^^4^ 



1075. 



«lLl--b33» 



Two or more persons cannot make a will by the ^^^mj^^ 
same deed. ^T^S^S. 



SUB-SECTION H. 



SPEOIAI^ FORMAIilTIES. 



»::» 

^Mm 



1076. 

If a person who is at the point of death owing 
to sicknesS) or any other cause, wishes to make a 
will, he may in the presence of three or more 
witnesses make a verbal declaration of its purport to 
one of them. In these oases the person who receives 
this verbal declaration must write it down, and read 
it to the testator and the other witnesses, and after 
all of the witnesses have accepted what has been 
written as correct, they must affix their signatures 
and seals thereto. 



m."^) -cat « * 



U6 

ltit(tz:r:W A will made in accordance with th6 provisions 

t^^Bf&o oi ihe preceding clause is nat valid ' unless withm 

It "C 1^1 -Its twenty days after the date on which it is made one 

^JiiAstfe of the witnesses, or an interested party, applies for 

L^M-^BX. and obtains its certiPication by a Court of law. 
#?ij A in 

• • ■ 

^^#ffi^g A Court of law cannot certify a will unless it 

^ti?ZXmH . 

#«Bl-t:#ff obtains proof that the will represents the true inten- 
"^ ^ £il.^^ tions of the testator. 

« 

«-^i-'b^» 1077. 

^^— ^wS ^ person in a place where communications are 

f ^^?S^ cut off by administrative action on account of infec- 
^W^'f ^S tious disease may make a will in the presence of a 

^.^^^^S police officer, and one or more witnesses. 

g— Iti/riK ^ 

WA^ L& 

«A+'b^SP 1078. ■ 

^Isff^'^M ^ gun-jin,^ or gun-zolcu^"^ who is on active service 

5^»^— may make a will in the presence of a combatant, or 
iiliiE"^^? a non-combatant officer, and two or more witnesses. 
^iS¥f^^ If there is no combatant, or non-combatant officer, in 
^*ii^'l-5 *^® place in question, a warrant officer, or an ordinary 
^S+^^ J^il non-commissioned officer, or petty officer, may take his 
'^'Afc^ place. 



Ab^ilt 



* See Note on page 71. 
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If a gwa-jin^* or ^wri-zofcw,* who is on active service lilj'O^t)'^ 
IS m hospital on account of sickness, or wounds, a ^ ;sgipl'jl^4» 
doctor of the hospital may; take the place of the z^\^h\XW 
combatant, or non-combatant officer, mentioned in the #ittii^j^X 
preopdmg clause. «IC^S¥ 



A gun-jin* or gun-zoku* who while on active x8<^CA®0l3£ 



service is at the point of death on account of sickness, ^♦®l-fttji 
or wotlnds,' may make a verbal will in the presence ^li>X^^)^M 
of two or more witnesses. tp^^X^ 

X±]Stiom 

A will made in accordance with the provisions l-U^'J'^'WW 
of the preceding clause is not valid unless a witness 3^^^^]^^ ' 
writes down its purport, and the signatures and seals Itt^A^P^^ 
of the witnesses ,are. affixed, and unless one of th^ *^^.U:?^ 
witnesses, or an interested party, applies without delay ^^^-^5^ 
to the n-nf or shiu-rif and obtains its certification. WS«Tk^ 

'" The provisions of the third clause of Article !i!l?^ 
1076 extend to cases coming under the preceding ^^^^ 
clause. S?SS 



* See Note on page 71 . 
.. t lli-Hi and sld'i-rl are the torais api)llo\l to ollicials of tli.'j 
judicial departments of tUo army and navy respcj jtivjly . 



i^— fl!)lrST*l A penson ^n "board of a naval or 'C^er vesacl 

aiJtiia— €>^ Bftay roafce his will in the preflencse of « •comtataiBct, «r 
#Si^jftJl&Jfe tion-oombatafit officer, and iiwo twr more wftwewwB, W 

'^ A -CCA us 

#— IXSI^# the vessel in question is a man of ^mr, or « veiBne l 
^¥^rl£2 belonging to the navy, and, in the case of other 
ifl^li^^^ vessels, in the presence of the master, or purser, and 
vS^'^'itW two or more witnesses. 

*Titdh^E ^^ ^^ * ^^® coming under tftie preceAiBg ^irase 
^ fS^^iriiS there is no comlbatant, or noH-eomha*ant offioar, wi 
^^!5B^S^ board of the man of war, or i/^essel, in CRiestion, A 

l^i^ I "^"^ warrant officer, or an ordinary petty officer, may take 

^x±« sushis place. 



«-+A=f» 1081. 

5RT#oil» The provisions of Article 1079 extend to cases 

sS^ill^-t: of the shipwreck of naval or other vessels. But in 

t^.^^\-ii cases where a will is made hj a person on board ol 

^i" ^l^^2 ^ vessel which does not belong to the navy applioa- 

M£l§5^ tion for its certification must b^ mad^ to a Court 

«f^l^m« of law. 



«r:+A=f» 1082. 

STStiSl In cases coming under Articles 1077^ 1078, and 

'^itSt Ji -^^^^ *^® testator, the writer, the pipr^ons ;prfl»^^t aad 



149 

ib» vntgneaaeB 'laast all affix their ugaatarea and ceals ^■^'^SMli^ 
tq the ^fviIL j^SS ^K 

*) ■ 



1083. UH+Ai^HS 

I 

If in cases coming under Articles 1077-8, in- ^1tit^-\if 
elusive, there is a person who cannot affix his tBX^itfR-b 
signature or seal, a pexsou present, or a witness, must *S<bRP^^ 
make an endorsement on the will stating the reason. ^!i?*l-^ 

1084. mm+A^m 

The provisions of the second clause of Article l-^iRIK5JI 
KLOeS, «knd tbo»^ of Articles 1078-75, inclusive, extend ^&^mc^^ 
Q <wilU made in ac^ocdnoce wiih the provisions of the ^^^(t'f^A 
eight .f»0cediijtg Ar*iole& 'S^+i* 



1085. «3i+A=P» 

A will made in accordance with the provisions ^^'TMLM 
of the preceding nine Articles is not valid if the It «J ;i ^^IS 
testator lives for six months after he has become Sfc'Mf ftSS 
able to make a will in accordance with the usual Lf"1l-'Cati^ 
formalities. #>)ir*»J 

If ft Jiapftn^eap Jv^ho is in a place where there is ISA^TV^fi 
a Jwaotfiae Gdasul wishes to make a will by notarial, X^BilLltO 
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-tOij^jftor secret, deed, the Consul shall exercise the duties 
nm^ti&m. of a notary. 



IJJHIg SECTION III. 

iJ^^WdL EFFECT OF WILLS. 

«-h+A^m 1087. 

^'^JtrWS A will takes effect from the date of the testator's 

^m^^n death. 

^^1^^^3^ In cases where a condition precedent is attached 

v)W^'^''Sii to a will, if the condition in question is fulfilled after 
JltllSLw'^Jk the testator's death, the will takes effect from the 
^£^2*^? date of such fulfilment. 

mA-VA^m 1088. 

^TjIBsS a legatee may at any time after the testator's 

^§^Jf Sj^' death renounce the legacy. 

^^2^*^^ Eenunciation of a legacy takes effect retrospec- 

^Skt^S ^^^^^y ^^^ *^® d^^® ^^ ^^^ testator's death. 



«)L+A^m 



1089. 



SOA^'J^Sft The person whose duty it is to pay legacies, and 
^'felffiM'flii^S the other interested parties, may fix a suitable period:, 
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and call upon a legatee by special notice to state ^SIH^SBI 
within that period whether he acce]»ts, or renounces, sSi'i^'^ir 
the leoracy. If the legatee does not express his T:<i»ft?i#H!it 
intention to the person whose duty it is to pay ^5^L^?f^ 
legacies within the period named, he will be regarded 1?JJ;^^'-^ 
as having accepted the legacy. ^il^^^SI 

If a legatee dies before accepting, or renouncing LW;ftA?^5 

T' -W .!* I X ^ iK 

the legacy, his heir, or heirs, may within the limits s-v^X^L^ 
of his, or their, rights of succession accept, or renounce, ^iSttllO^ifi 
the legacy. Bat if the testator in his will expresses ^i'-^iMLO 
a special intention, the intention shall be followed. S^^-f^^zM 



The acceptance and renunciation of legacies cannot 



be cancelled. #T;icA^ 

The provisions of the second clause of Article ^ilioM^^ 
1022 extend to the acceinance and renunciation of -fl'^^^ltni: 
legacies. ^0Vu'»^->— 



1092. 1^::^.^^=^^ 

A general legatee has the same rights and duties ^MU^^^ 
as an heir to property. ' ES'^*** 
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A legatee may,- so long as the payment of the 
legacy is not due, call upon the person whose duty 
it 13 to pay legacies to farnish suitable security. The 
same course may be followed in the case of legacies 
to which a condition precedent is attached, so long 
as the condition remains unfulQIled. 



Ititf i-ffl% A legatee acquires the fraits of a legwy flom 
S:|^?'£-4# the time when he is a,ble to demand its naymeiLL 
|t:^£B^ ^ it But if the testator expresses in his will a apMial 
i.l'A-i'itf '} intention, the intention shall be followed. 



fflALftOS If after the testator's death the person whose 

w^?^^ duty it is to ])ay legacies incurs any expenditure in 



JpW^aa* applied. 

^^^#'r* With regard to ordinary necessary expenditure 

^Otf^ttT;^ incurred for the purpose of acquiring fruits, he may 

^«St:9( claim its re-imbursement to the extent of the value 



1096. 



«?;+A=HK 



A legacy is not yalid if the legatee dies befcwft j!)fjeii#it 
the testator. in [.itSlt 



a coadition precedent is attached, iE the legatee dies ^^?^^!S 
before the coadition in question is fulfilled. Bat if l;S?r^-5!^ 
the testator expreflses in his will a special intention, '*"i;3|S?? 
the intention shall be followed. * L:SS$ 

1097. «-fc+A=M» 
If a legacy is not valid, or if it loaes its validity i:*^^ji|| 

through renunciation, the thing which the legatee faj^lif* 
would have received reverts to the heir, or heirs. jj?Ssrt* 
But if the testator expresses in his will a special ^nJ^^M^ 
intention, the intention shall be followed. rltSs^^ 

ea-r < * i 

1098. »A+A=F» 

If the right which is the aubjeot of a lef;acy 
does not belong to the property of the succession at 
the time of the testator's death, the legacy is not valid. 
Bat this rule does not apply to cases where the right 
in question must be considered to have been made 
the subject of the legacy notwithstanding the fact that 
it does not belong to the property of the succession. 



1Wl+A=F» 1099. 

Sf ::LMffl In cases where a legacj, the Bubjeot <A Trbioh is 

S]14tk2:i^g a right which does not helonff to the property of the 
5*??§*'.li succession, is valid in accordance with the proviso 
attached to the preceding Article, the person whose 
duty it is to pay legacies must aoqnin the nght and 
transfer it to the legate. If he is unable to acquire 
it, or if its acgaiaition wiould entail excessive expenae, 
he must pay its value. But if the testatca expreasaa 
in his will a special intention, the intention shall be 
followed. 



«H+B UOO 

RS'^^I,^ In oases where a thing not specified is mftde thQ 

<;t*^iS subject of a legacy, if the legatee is subsequently 
WiJ^*L'^ deorived of his lesacv, the person wtose duty it is to 



■tJlnA'rS '^ '° " '^^^^ coming under the preceding olaose 

'^»t'»^m. '■''^'"^ ^^ * defect in the thing in question, the person 

"^itoSrt^ whose duty it is to pay legncies must replace it by 

? w**^ a thing which has no defect. 

m~vfn " not"-' ■ - ■ 

^^a2^« If the testator has a right against a third petBon 



U6 

ia oonseciuQace of the destcuotion, alterati<»i, ot lose 
of possession of a thing which is the subject of a 
legacy, it is presumed that the right in qnestion has 
been made the subjeot of the legacy. 



If, m cases where the thing which is the subject O^iXTitiit 
oi a legacy is attached to, or mixed up with, some WsiftlBW© 
other thine, the testator acquires, in accordance with S>tii?i'ft3 
the provisions of Articles 24S-5, inclusive, a joint t^S^+tv 
rieht in the composite thine, or in the tliines mixed t Si^MfSO 



been made the subject of the legacy. ^**+a 



If the thing, or right, which is the subject of ^ 
a legacy is at the time of the testator's death subject ^ 
to the right ot a third person, the legatee cannot call ^ 
upon the person whose duty it is to pay legacies to * 
extinguish the right in question. But cases where .'j 
the testator expresses in his will a contrary intention » 
do not come under this rule. AaSrSa 



In cases whdre a claim is made the uubject oi a ^M^i^S 
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i-CHTcD-L legacy, if the testator subsequently receives pajrment 
xiB"f4*i|s of bis claim, and the thing received by him still 
as B ^ t&^'fr forms part of the property of the succession, it is 

;f (t^E.:ii^ presumed that the thing in question has been made 

L4^MtS* the subject of the legacy. 

ft^PfS^lifl In cases where the subject of the claim was 

t:W^!B C^ money, even if the property of the succession does 
AwtiaS^ not contain money corresponding to the amount of 
iS*^S^ the claim, it is presumed that this amount has been 
?^^^r « made the subject of the legacy. 

mmn^» iioi. 

fi^*i^{|*S A person who receives a legacy which is subject 
?^o«'** ^ * charge is responsible for the performance of the 

ffl^^SS ^^*^ ^^^^ which he is charged to the extent only 

^S*M^ of the value of the legacy. 

1Jmi^-11'? If the legatee renounces the legacy, the person 

So#l-^^' who was to benefit by the charge may become the 
ffiffi^f S» legatee. But if the testator expresses in his will a 
li^S^^^ special intention, the intention shall be followed. 

«£W^» 1105. 

|1S*B2.**S H *be value of a legacy which is subject to a 

Sfflo^tS charge is reduced by reason of a conditional accept- 



ance of snccession, or by reoeon of an action for re- tU^n&Sl 
oovery of tne heir's portion) the legatee is released lt^%i:^9 
from the duty with which he is charged in proportion SSflltSI- 
to the extent of the reduction. But if the testator i-tB'H*') 
expresses a special intention in his will, the intention i-a^Ti'LSjK 
shall be followed. tiai*L 



SKCTION IV. &m^ 

EXBCUTIOK OP WILI^. ^ttOS'iil 

1106. «AW=P» 

'Hie custodian of a will must after he becomes 
aware of the commencement of the succession without 
delay produce the will before a Court of law, and 
apply for probate. In cases where there is no 
custodian the same course must be followed after the 
will is discovered by the heir, or heirs. 

The provisions of the preceding clause are not ^j^ttJ^S 
applied in cases where a will is made by notarial ^^»«S 

deed- afal 






vf^^^m 1107. 

TJtL*^W A peraiMi who nedeoto to produce a will befwe 

gSlI^yjO a Court of law, who execubsa a will wiUiout obtainii^ 
iiT-9i'fi& probate, or who opens a sealed will elsewhere than 
■tf^ftTjtt in a Court of law, shall be pmiiahed by a fine not 
i— J^e^"C exceeding two hundred yen. 

BAWfSt 1108- 

A testator may by will appoint one or several 
executors, or depute a third person to do so. 



VA»jI^j A person who has been deputed to appoint the 
"fa LiffA^ executor, or executors, ol a will must mate the ap. 

f 2: < tf * pointraent without delay, and inform the heir, or 

;*a«6S heirs, of the fact. 

w^£SI{3 If a person who is deputed to appoint the ex- 
^VJi*^^ ecutor, or executoi^, of a will wishes to decline to 

KAaBuff 

tl-nfftf J;* accept the duty, he must, without delay, inform the 
*!<£*!£ heir, or heira, of the fact. 

ttA3+» 1109. 

f^Sfi^jt If the executor of a will accepts the appointmeat, 
~$£4fftlie must eater upon his duties at once. 



1110. 



«+H=f-» 



An beir, or any othei inlerested wirty, may fix *ftf^^« 

a Btiitable period, and e&Il upon the executor to state ttffl^OBi^A 

.,. , ' , , . XSais^KK 

witliin that period whether he accepts the appoint- ^A^TJBJit 

meat, or not. It he does not give a deflnite answer 

within the period named, he vrill be regarded as 

baving aecepted the f^pointment. 



Parewia without legal capaaity, and banknipts, flatt*** 
cannot become exeoutora of wills- t^it^it 



■' ■■ 1112. R-+U^» 

Should there be no executor, or should circum- ■ftlftffi'J ^it 
stances result in there being no execator,* a Court of si-*?5litt 
law may select an executor on the application of an 4 "JBB^S'S 
interested party. iS^-ASUi 



the provisions of the preceding clause cannot, except. i^5?'«S 
for just reasons, refuse to accept the appointment SM^^t"-^ 



»3+W=P» Ills. 

S^'^Oi^S An executor must without delay prepare a list 

t^a<*lof the property of the BucceBBion, and deliver it to 

;MiaM(* the heir, or heirs. 

t'^rVi^'^il An executor amat, if an application to that effect 
;t:M^*a is made by the heir, or heirs, prepare the list of 
*w^«-5* ^^ property in hia, or their, presence, op cause a 
-fH£^>ffl notary to prepare it. 

LA»SA 
»H+W+» 1114- 

An executor has the rights and duties connected 
with the management of the property of the suc- 
cession, and- with the performance of all other acts 
necessary for the execution of the will. 

V^£%;&% The provisions of Articles 644-7, inclusive) and 
ffl&HEJfclK? those of Article 650, extend to executors of wills. 

«3i+W=F» 1116. 

S«w»'^ In cases wliere there is an exeeutor an heir 
J j^^**^^ cannot deal with the property of the succession, or 
ft^li^ffl^ perform any other act which will interfere with the 
^it«*A» execution of the will. 



(he proviMons of the three preceding claDsea are ap- -tutlSRt 
plied only in regard to that property. jI^'^^'^I; 



An executor is regarded as the representative of ^-ftfflSit 

the heir, or neuB. TAA:£w, 

.. ,- i'^^if 



"" ■ ■ 1118. ttA+S^» 

Aa executor cannot, except for unavoidable rea- t_Kt'H?a 
sooa, .cause his duties to be exercised bv a third S'^C^^ft 
peason. ,.Biit if the testator expresses a contrary in- ^S.^Xh^- 
tention in his wUI, this rule does not apply, uto-ffti'-B 

^ In cases where an executor causes, in accordance T:i-al-'5a 
with the proviso attached to the preceding clause, a SL-g-KS^* 
third person to exercise his duties, he incurs towards ^rTJtKffi* 
heirs, the responsibility mentioned ii '" ~" 
Article 105. 



1119. 1 

In cases where there are several executors of a 
will the performance of their duties is decided by a 
majority. But if the testator expresses a special in- 
tei^jnon in his will, the intention shall be followed. . 
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^*»tta ^^^ ^^ *^® executors nrtay, notwitha^ndiipg (ba 
8^*^*2 provisions? of thei preceding clause, perform i^cts for 
?«^S ^^^ preservation of property. 



•l+nW^IB 1120. 

i » A^^ '^^ executor may only receive remuneration when 

^ ^ *»fi^ ^^^ amount of the remuneration is specified in the 

^?:if«WI« will 

?^Si:SS K an executor is selected by a Court of law, 
^SliiS?? the Court may determine the remuneration in accord* 
^^!?^^^ a^ee with the circumstances of the case. 

S?H^?^ Ii^ eases where an executor is to receive re- 
^£"1^?^ muneration the provisions of the second aad third 
^«SS^* clauses of Article 648 are applied. 



■*'^^* 1121. 

f^ji^^^ If an executor neglects his duties, or if there is 

4^fflSt-« any other just reason, an interested party may apply 
#^flii3# to a Court of law for his dismissal. 

jS2*£^ An executor may resign his duties even after 

^^^iiai« ^'® appointment, if he has just reasons for doing so. 



1<3 



1122. 






The provisions of Articles 654 and 655 extend ♦'o^S'H^StJI 
to oases where the duties of an executor have ended. ZJ^f^M^ 



1128. 






The^ expenses connected with the execution of a f M5STS 
will are treated as a qbarge^ upon^^the property of 5^«2m2 
jkhe succession. But the heir's portion cannot be T^*i£^ 
reduced thereby. -jI'fliiB 



' » ■ *■ 



SECTION V. 



CA-NCEIiLATION OF WILLS- 






1124. 






A testator may at any lime cancel the whole, ox ?I^S5l;^ 
H part, of his will in accordance with the formalities 5^^lx*i? 
of wills. J^^i^cASW 



+:iB'^» 



112B. 



If an earlier will conflicts with one of later date, i'lti'^^W 
the earlier will is, in so far as the portion which is ^4&^4&<^>>S 



^^"^2'' in conflict is concerned, regarded as having been can- 
^-^moi-c celled by the later will. 

muw^m 

'fi'^^d'i The provisions of the preceding clause extend 

^ifc^'O to cases where there is a conflict between a will 
l-^'*:S and dispositions n^ade, or any other legal act per- 

4^ ;? i^JS formed, by the testator during his lifetime but after 

'A' ® ^W 

/l^lj^ir/o' the making of his will. 

+z:r,^IR 1126 

i*'5*L2>Mat Tf a testator purposely injures his will, it will 

t:ift^S't:# be regarded, in so far as the injured portion is 
;£x8^#iat concerned, as having been cancelled. It is the same 
^fl^^JUIiii if a testator purposely destroys a thing which is the 
^S2lFSl subjectrof a legacy. 

+— 'S'T^ 1197 

*-ff:5t:ff A will which is cancelled in accordance with the 



'&^«X'Si^ three preceding Articles does not recover its validity 
jJ^^^^iJS'even if the act of cancellation is cancelled, or be- 
i^iw4^Sli comes of no effect. But cases where the act of can- 
i^^^^^S"^ cellation is the Tesult of fraud, or compulsion, do not 
S|j5^^SJCcome under this rule. 






1128. 



•fiUffi^-ai A testator cannot relinquish the right of oan- 

^'fffir4'^" cellintr his will. . - - • • ^ 



112?. 

If a person who has received a legacy which is 
subject to a charge does not perform the duty with 
which he is chai>;edi the heir, or heirs, may fix a 
suitable period, and call upon him to perform the 
duty within that period. It he does not ]^)er!orm it 
within the period named, application may be made to 
a Court of law for the cancellation of the will. 



CHAPTER VII. ift^Sg 

TtlE HEIIl'8 I'OiniON. ^ @ jft 

1180. »i-H^+» 

A lineal descendant who ia heir by law to the ^^t.BAtt 

headship of a family receives aa the heir's portion ^*S3«S 

one half of the property of the person succeeded to. m^^^S 

Other heirs to the headship of a family receive ^S^?SS 

—mfBTitlivi 
as the heir's portion one third of the property of the %^*ff-fi^ 
person auoeeeded to. ta-o'CM 



ceivea as the heir's portion one halt of the property £^'?5S 

of the person succeeded to, '^'^ IHA 

'^ Sttt-CItt: 



168 

A consort, or a lineal asceodant, who is heir to 

property receives as the heir's portion one third of 

the property of the person Buceeeded to. 

+^^* 1132. 

The faeir'a portion is calcnlated by adding to the 
valae of the property possessed at the time of com- 
meocenient of the succession by the person anoeeeded 
to the value of the property disposed of by dona- 
tion, and deducting therefrom the total amount of 
-Cfssmthe debts. 

With regard to rights which are subject to a 
condition, and rights the period of duration of which 
is not definitely fixed, the value of these shall be 

_ , determined in accordance with the valuation of an 

^Kettff appraiser chosen by a Court of law. 

%-iffli:|e With re;^d to the rights which belong to the 

Ai:*-f*B special rights of the heir to the headship of a family, 

~fXXflo the value of these is not included in the calculation 
flS««f , . , . . 
Ri-ltwof the heirs portion. 



+4irT» 



1133. 



■ With regard to donations, the value of the pro- 

It perty which is the subject of a. donation is included 
yj in the calculation, in'.'aocordance with the provisions 
ji of the preceding;; Article, only in cases where the 
ip donation has been made within one year before the 



167 

commencement of the snoeession. The same rule an- LIf* 

plies even to s^ donation which has been made before A^i- 

the period in question, if, when it was made, both of ^^^ 

the parties concerned knew that it would injure the ^Zia 

person entitled to the heir's portion. H^ 



1134:. +HW^* 

The person entitled to the heir's portion, and his T^4rS« 
successors, may apply for the abatement of legacies, and ^ jij|^ii*| 
of the donations mentioned in the previous Article, ^^£^2^2 
to the extent necessary for preserving intact the ^?^*^^ 
heir's portion. gj^^f J 



1 1 qfi +HW^» 

lloD. ^^ 

If, in cases where a right which is subject to a ^^fili^ 
condition, or a right the period of duration of which ^^"^^^^SlS 
is not definitely fixed, is made the subject of a *®5»iiS 
donation, or legacy, abatement of a portion of the iiJ^1^5l| 
donation, or legacy, has to take place, the person fiS^I^ES 
entitled to the heir's portion must at once pay to ^^mP^J^ 
the donee, or legatee, the value of the remaining ?2sXt^^ 
portion as determined in accordance with the pro- ?ffSt4^ 
visions of the second clause of Article 1132. mrnp^ 
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+^.f* 1136. 



►>"* 



^^tizfk'IS Abatement of donations cannot take place until 



f i^ui5<t after abatement of legacies 



+HWTIR 1137 

St^stS;2* Abatement of a legacy is made in proportion to 

Iz^a^t"^^! its value. But if the testiator expresses a special 
i>^l$Aft)!Kg intention in his will, the intention shall be followed. 

- ' ■ - - ' 'J , ■ - 

+B^^m 1138. ' . -; 

• . * • 

r^fe^S^S Abatement of donations begins with the last and 

^S^^®^ extends gradually up to the first 



^o^f^-fg A donee must in addition to the property to be 

^SEf:^># returned by him also return the fruits acquired from 
?^Hfi$$ it from the date of the application for abatement 



«+raw^m 11*0. 



Sit>)lti^ Loss which arises from the insolvency of a donee 

l'@^g4» whose donation is subject to abatement is borne' by 
'fWt:^< the person having the right of the heir's portion 



With regard to donations whicli are subject to 5'!St-f ^S 
a chaise, abatement may be claimed in respect of the '^rtA^SlS 
value of the charge which has been deducted fi'om $u.^jf? 
the value of the donation, *K^a^ 



An act performed for an inadeaoate consideratioQ ^^S'^iiw 
is regarded as a donation only if, when it -was made, ^S™-*S 
both, of the parties concerned knew that it would 3»^f r?5 
injure the person entitled to the heir'a portion. Jn JiSS^^tl 
these cases if the person entitled to the heir's portion ^wXel-IS 
applies for abatement, the priee paid most be re ^^Sj^^r" 
tamed. *^f«| 

11 an ITS 



1143. KsT 

If a donee whose donation is subieot to abate- ^^^S'VS 
ment has transferred the thing which is the subject "S^E^iS* 
of the donation to another person, he must pay ^^ ^^■SJir^ 
value as compensation to the person entitled to the ^ 
heir's portion. But if the person to whom the thing ^ 
was transferred knew at the time of the transfer that ^ 
injury would be caused to the person entitled to the * 
heir's portion, the latter may claim abatement also ^' 
from him. i^?«'i^ 
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^t:«^St9 The provisions of the preceding clause extend to 

^tt^M^o cases where a donee has createa a ri&rht over the 
l-%±lt% thing which is the subject of the donation. 






1144. 



«^SiitS« '^ donee, or legatee, may pay as compensation to 

?^^§^?^ the person entitled to the heir's portion the value of 
i 5^ii?;£ ^^^ donation, or legacy, to the extent of the abate- 



^?S9S'^ ^^^^ ^ which it is liable, and tree himself from the 
i«wS "^^^^ °* returning it 

^•^jffi The provisions of the preceding clause extend to 

i^??« cases coming under the proviso attached to the first 
|r^^ clause of the preceding Article 



^^^^ 1145. 

LtSfS^^^ift The right of claiming abatement ceases by pre- 

fMZ "J ffllS . 

^•f ^t:^^ scription if it not exercised within one year from 

^Uliio^^the date on which the person entitled to the heir's 

Uttn^^^it portion became aware of the commencement of toe 

Wf^ »J ^& succession, and of the existence of a donation, or 

»J I* ilifll legacy, subieot to abatement. It is the same if ten 

^11 XX# years have elapsed since the commencement of the 

ftlJ— sttB succession. 
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+ms=f-m 



The provisions of Articles 995, 1004, 1006, 1007 
-and 1008, extend to the heir's portion. 



" <L^-tB^^'a)^J 
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APPENDIX. 



The following Law amending Article 709 of the Civil Code was 
passed by tUe Diet in its 13th Session, and promulgated by Ini- 
perial Dtjcree on the 7th March 1899 : — 

Law No 4. 



The provisioriH of Article 709 of the Civil Code do not apply to 
cases of accidental fires. Bat cases wlvere gross negligence has 
occurred on Uiepart of the person causing the fire do not come under 
this rule. 



The following Law bearing on Article 884 of the Code was 
also passed by the Diet in the same Session, and promulgated by 
Imperial Decree on the 15th March 1899 : — 

Laio No 67. 



A foreigner' who is a mortgagee of land -m making application for 

m 

its sale by auction in order to obtain a higher price mast add that if 
the mortgaged immx)ceuble fails to realize at auction a price higher by 
one tenth or more than that offered by the third person who has 
acquired U, he will be responsible for the difference bdioeen the price 
offered by such person plus one tenth and the price it actually fetches 
at auction. 
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right of members as regards . . 257 
members charged \^ith, govern- 
ed by Articles 644-50 258 
resignation or re- 
moval of 258 

and property, right of mem- 
bers as to enquiry into . . . . 258 
shares in profit and loss, where not fixed, how deter- 
mined 259 

fixed only in respect of profit or loss extend to 

both , .. .. 259 

in loss of members of, when creditor may exer- 
cise right on basis of equal division 259 

effect of member disposing of his portion of property 

of 239 

right of member of, as regards distribution of property . . 260 
debtor of, cannot set off debt against claim against 

member 260 

where no period fixed, right of member as regards 

withdrawal 260 

period fixed, withdrawal for unavoidable reasons . . 260 

withdrawal from, other reasons for 260 

expulsion from, how effected 261 

notice of to member concerned . . . . 261 
member withdrawing from, settlement of accounts with . . 261 

share of, how payable . . . . 261 
settlement of accounts, 

when deferred 261 

when dissolved 262 

dissolution of, when any member may demand . , . . 262 
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Association (Continued). 

dissolution of has no retrospective effect 262 

winding up of affairs 262 

selection of liquidators determined by 

majority 262 

liquidators governed by Articles 78, 

670, 672 263 

assets remaing over, how divided . . . . 263 
(See also Legal Persons). 

Cancellation (See Legal Acts). 

Capacity. 

when acquired 1 

person without, acts of 7 

fraudulent acts of 8 

(See also Minors, Married Women and Literdicted 
Persons), 

ag^it need not have 40 

Claims 

things the value of which cannot be estimated in money 

may be made subject of . . 150 

for delivery of specified thing, debtor's responsibility 

until delivery 150 

where class of thing only is named, debtor's obligation . . 150 

transfer of to spe- 
cified thing . . . . 151 
for money, right of debtor as regards kind of money 

to be used in payment 151 

in which foreign money is specified, right 

of debtor as regards payment 152 

determination of rate of interest 152 

where interest is in arrears 152 

subject of, where undetermined, option lies with debtor 152 

has retrospec- 
tive effect . . 154 
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Ctj^ims (Continued). 

subject of, where undetennined, option exercised by ex- 
pression of in- 
tention . . . . 153 

not exercised pas- 
ses to other 
party . . . . 153 

how exercised 
by third per- 
sons 153 

not exercised by 
third person 
passes to debt- 
or 153 

effect of impossibility 
of mode of satisfaction 154 
where date of performance is fixed, when debtor's re- 
sponsibility for delay 

begins 154 

uncertain, when debtor's 
responsibility for de- 
lay begins 155 

not fixed, when debtor's 
responsibility for de- 
lay begins 155 

performance is refused etc, when creditor's 

responsibility for delay begins 155 

compulsory performance, when creditor may apply for. . 156 

can claim perfor- 
mance by third 
person . . . . 155 

where non-performance of act is subject of, right of 

creditor 156 

for compensation, object of 157 

preservation of, by exercise of debtor's right 159 
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Claims (Continued). 

preservation of, by exercise of debtor's right, restrictions 

regarding . . 159 
act of debtor injuring creditor, when latter may apply 

for cancellation . . . . 159 
cancellation operates 
for benefit of all 
creditors . . . . 160 
when right of cancella- 
tion ceases by pre- 
scription 160 

where several creditors or debtors are concerned, rights 

etc. shared equally 160 

when assignable 176 

assigned, if creditor's name specified, when good 

against debtor or third person 176 

with debtor's consent, rights of latter as 

regards assignor and assignee 177 

assigned with only notice to debtor, right ,of latter as 

regards assignee 177 

promissory note payable to order, assignment of . . . . 177 

position of debtor as 
regards holder of 177 
specified person, if made 
payable to holder, sub- 
ject to Art. 470 178 

order, when debtor can set 
up against assignee 
grounds which were good 
against original creditor. . 178 
bearer, subject . to Art. 472 178 
quasi-possessor of, satisfaction given to, when valid . . 180 
satisfaction of (See Obligations). 
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Common 
rights in, over property other than ownership, how 

governed - 98 

of, how governed . 97 

other than joint ownership, how governed.. 108 

Compensation for damage 

in case of non-performance of obligation according to 

real intention 156 

object of claim for 156 

when special compensation may be demanded . . . . 157 

how computed 157 

in case of non-performance, creditor's negligence en- 
ters into computation . . 157 
interest, how regulated . . 157 
creditor need not prove 
damage 157 

amount may be fixed be- 
forehand 158 

effect of determination 

of amount beforehand 158 
fixing beforehand sum 

for breach of con- 
tract 158 

cases where compensation is not pecuniary subject to 

Art. 420 158 

effect of full value of thing or right being received as , . 158 

right of joint debtor 165 

surety . .' 172 

in case of unlawful act, whether injury caused inten- 
tionally or by negligence . . 271 

range of 271 

if death is caused, to whom due 272 

exception as regards minors . . 272 

persons of 
unsound 
mind .. 272 
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Compensation fok damage (Continued). 

in case of unlawful act, when due by person exerci- 
sing supervision 272 

when due by employer . . . . 27H 

person supervis- 
ing work for 
employer . . 273 
employer has right of 
i*e-imbursement . . 273 
liability for of person ordering 

work . . . . 274 
possessor of 

works . . 274 
owner of ground 
in connection 
with planting 274 
when possessor of works etc. 

can claim re-imbursement 274 
liability of possessor of animal 275 
person in charge 
of animal . . . . 275 
committed by several persons 275 
persons instigating or assist- 
ing, liability of 275 

where injury caused by resist- 
ing act of another person to 

thing 276 

right of unborn child . . . . 276 
governed by Art. 1417 . . . . 276 
effect of negligence on part of 

injured party 276 

injury to honour 276 

when right to claim ceases by 

prescription 277 

(See also Obligations, Contracts.) 
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Conditions (See Legal Acts). 

OoNTBACTiNG (for €xecution of specified work). 

definition of . . . . 244 

remuneration when payable * . . . * . *ii44 

defect, liability of contractor for 245 

when person ordering work may rescind contract 245 

Arts, 634-5 not applicable . . . , . . . . 245 

claims for making good, or for compensation, 246 

period for 246 

in case of works connected with land, period of 

liability of contractor for 216 

effect of destruction or injury caused by . . . • 247 
periods mentioned in Arts, 637-8, extension of by 

agreement of parties 247 

how far contractor may contract himself out of 

liabiHty 247 

rescission of contract, right of person oitiering work 

as regards 247 

bankruptcy of person ordering work, effect of . . . . 248 



COKTRACTS ^ 

proposal for, where period for acceptance is fixed, 

cannot be withdrawn , . . 197 

when validity is lost 197 

receipt of notice of acceptance too late . 197 
notice of acceptance received too late may 

be treated as new proposal . . ^ . 198 

where no period is fixed, made to person 

in another place, when cancellable . . 198 

" when Art. 97, clause 2 not applicable . . 198 

between persons in different places, when concluded . . 199 

where notice of ac- 
ceptance not ne- 
cessary, when con- 
cluded .. .. 199 
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CoKTRACTS (Continued), 
between persons in different places, effect of notice of 

withdrawal arriv- 
ing after notice of 
acceptance has 
been given . . . . 199 

proposal for, effect of conditional acceptance 200 

advertisement offering remuneration, effect of 200 

when cancellable 200 

validity of can- 
cellation . . . 200 
when not cancel- 
lable 201 

when several per- 
sons perform act 
first alone re- 
ceives remunera- 
tion 201 

when remuneration 
is divided, or ap- 
N. portioned by lot 201 
when first and 
second clauses 
of Art. 531 not 
applicable . . . . 201 
stating special con- 
ditions, when va- 
lid 202 

rules for 
• payment 
of remu- 
neration 203 
bi-lateral, when party to may refuse to fulfil 203 

for creation etc. of right in rem, when loss falls 
on creditor 203 
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CoNTBACTS (Continued). 

bi-lateral, Art. 534 applicable to thing not specified . . 203 

conditional, effect of destruction or injury 

of thing 204 

right of debtor to counter-satisfaction . . 205 
benefiting third person, effect of . . . . 205 

when latter's right is 

created 205 

how latter's right 
affects parties to 

contract 206 

what defence debtor 
may set up against 
latter . . .... 206 

rescission of, how effected » . . . 206 

when effected cannot be cancelled . . . . 206 

reasons justifying 207 

in case of several persons can only be made 

by all or against all 208 

right of, if extinguished for one is extin- 
guished for all 208 

exercise of, involves reinstate- 
ment 208 

if money returnable interest payable . . . . 208 
right of, exercise of, does not preclude 

compensation 208 

obligations accompanying exercise of right 

of, subject to Art. 533 209 

right of other party where no date fix:ed for . 

exercise of right of . . . . 209 

when extinguished 209 

not extinguished . . . . 209 

Custom, local 

« 

intention of legal act, when governed by 35 

water channel, expenses of repair of, governed by. . . . 81 
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Custom, local 
mnning water, rights and duties of owner of land, 

governed by . - . . 82 

boundary fences, construction of, governed by . . . . 85 

buildings, windows etc. „ „ ,> „ ... 87 

in case of rights of ccnnmon . . . . 97 

right of superficiary to remove buildings etc. governed by 100 

rights and duties of emphyteoticary, when governed by 102 

duration of emphyteusis depends on 103 

in case of rights of common other than joint ownership 108 

Dates 

advantage in regard to, rests with obligor 51 

may be relinquished 51 

when obligor Cannot plead . . 51 

Deposit 

definition of 2531 

thing deposited, right of depositary as regards use and 

custody of . . . . 253 

custody of by third person, Arts. 105 and 

107 govern 254 

duty of gratuitous depositary regarding 254 
assertion by third person of right re- 
specting, duty of depositary . . . . 254 
when depositary entitled to compensa- 
tion for damage caused by . . . . 254 
depositors right to demand return of. . 255 
where no date for return fixed, deposi- 
tary's right as to return of 255 

date fixed, depositary's right 

as to return of 255 

place of return of 255 

governed by Arts. 646-50 256 

when provisions relating to loans apply to 25G 



• 
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Disappear ANOE 

order of, when issuable 12 

when person disappearing is regarded as having died . . 12 

order of, cancellation of, 13 

effect of cancellation of as regards property ac- 
quired by other person . * 13 

Dissolution 

of legal persons . . . . • • . . . • 26 

DoMICILB 

determined by principal place of livelihood 9 

"When determined by place of residence 9 

may be determined by law 9 

temporary, effect of 9 

Donations 

definition of 210 

when revokable . . 210 

subject of, responsibility of donor for flaw or defect in. . 210 
subject to charge, donor has same responsibility as 

seller . . . . 211 

the subject of which is payment of money at fixed date, 

when validity is lost . . . . • * 211 

subject to charge, governed also by provisions relating to 

bi-lateral contracts 211 

which take effect by donor's death, governed by provi- 
sions relating to bequests 211 

Easemknt 

definition of 103 

accessory to ownership of dominant tenement unless 

othei'wise provided 104 

cannot be transferred separately from right to which it is 

accessory, or be made subject to other rights . . 104 

cannot be extinguished by one of joint owners of land . . 104 
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Easemknt (Continued). 

if land is divided, survives in respect of each portion . . 104 

when acquirable by prescription 105 

acquired by one joint owner is acquired by all . . . . 105 
interruption of prescription must be made against 

each joint owner 105 

prescription suspended in case of one joint owner con- 
tinues to run for all 105 

servient tenement, supply of water on 105 

duty of owner of inherited by suc- 
cessors . . 106 

duty of owner of, how extinguishable 106 
use of buildings erected for exercise 

of right of easement 107 

possessor of, extinction of right of 

easement by 107 

extinctive prescription, how inter- 
rupted 107 

continuing and non-continuing, when right of action 

ceases by prescription 107 

dominant tenement owned jointly, inten-uption or sus- 
pension of prescription for one joint owner has 

effect for all .. 108 

portion of right of, extinguishable by prescription . • 108 
rights of common othei" than joint ownership may be 

subject to Chapter VL 108 

Emphyteusis (See Emphyteuticary). 

Emphyteuticary 

definition of 100 

must not cause permanent injury to land 101 

right of, as regards transfer of right etc. 101 

duties of, how regulated 101 

cannot claim remission or reduction of rent 101 

relinquishment of right by, when possible 102 
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EwpHTTEUTiCABy (Coutinued). 

annnlment of right of, when owner may apply for. . . . 102 

right of, subject to local custom 102 

duration of right of, how regulated 102 

renewal of 103 

right of, subject to Art. 269 103 

Exchange 

definition of 225 

Faith 

good, validity of act performed in 13 

presumption of, as regards possessor . . . . . . G9 

effect, as regards fruits, of possession in . . 70 

oaQ, ,, ,, ,, ,, ,, ,, ,, ,. .. lU 

good, liability of possessor in . . . . 70 

bad, ,, ,, „ ,, 70 

good, right against debtor of assignee of claim acting in 178 
consumption, or assignment, of thing received 

by creditor acting in 180 

satisfaction of claim by person acting in . . . . 180 

Hire (Hiring and Letting to Hire), 

definition of 231 

contract of, made by person without legal capacity etc. , 

limitations as to period of and conditions 

as to renewal 231 

period of 232 

renewal of 232 

if registered, validity of 233 

duty of letter as regards repairs . . . . • . . 233 
right of letter to perform act necessary for 

preservation of thing 233 

hirer to rescind contract in conse- 
quence of performance of neces- 
sary act by letter . . , 233 
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HiBE (Continued), 
contract of, defrayal by hirer of necessary or beneficial 

expenses, effect of 234 

when hirer may claim reduction of rent . . 234 

rescind contract in conse- 
quence of vis Timjor . . . . 235 
effect of destruction of portion of thing hired 235 
assignment of right or sub-letting, rights of 

hirer and letter as to 235 

sub-letting with letter's consent, effect of . . 236 

rent, when payable 236 

repairs to or assei-tion of right in respect of 

thing hired, duty of hirer 236 

governed also by Arts. 594, 597 and 598 . . 237 

where no term fixed, how terminated . . . . 237 
cases where term fixed but right to terminate 

earlier reserved governed by Art. 617 . . 238 

when new contract with same conditions is 

regarded as effected 239 

extinction of security under new contract . - 239 

rescission has no retrospective effect . . . . 239 

bankruptcy of hirer, effect of 239 

governed also by Art. 600 , 240 

Hire of Labour and Services 

definition of 240 

when workman can claim remuneration 240 

right of employer to transfer right to third person . . 241 
workman to cause work to be done by third 

person 241 

employer to rescind contract in case of workman 
infringing Art. 625 241 

contract of, exceeding 5 years, when either party may 
rescind . . . . 241 
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Hire of Labour and Services (Continued). 

contract of, exceeding 5 years rescission of, case of ap- 
prentices . . 241 
notice necessary 241 
where no term fixed, how terminated . . . . 242 
remuneration payable at fixed periods, 

how terminated 242 
six-monthly etc., 
three months 
notice necessary 242 
may be rescinded at once for unavoidable 

reasons 242 

when fresh contract with same conditions is 

regarded as effected 243 

extinction of security under new contract . . 243 
rescission has no retrospective effect . . . . 243 
bankruptcy of employer, effect of 243 

Improper Profits 

when restitution is limited to extent of profit still remain- 
ing 269 

includes all profit received etc 2G9 

return of money paid in satisfaction of a debt can- 
not be claimed 2G9 

creditor must return profit derived from money 

paid in satisfaction of a debt 270 

satisfaction by mistake of debt by person not the 

debtor, effect of . . . . . . 270 

when return of money paid for unlawful reason cannot 
be claimed . . 270 

Interdicted persons 

persons of unsound mind, interdiction of from manage- 
ment of property 3 

persons of unsound mind, appointment of guardian . . 3 

cancellation of acts of . . . . 3 
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Interdicted persons (Continued). 

persons of unsound mind, cancellation of order of inter- 
diction 3 

persons treated as, appointment of curator 4 

what acts require curator's consent 4 

cancellation of acts of 5 

interdiction of from management of 

property 5 

cancellation of order of interdiction 5 

» 

acts of, when regarded as ratified . . 8 

cancelled . . 8 

fraudulent acts by 8 

Joint Owner 

use of thing by 93 

share of each, presumed to be the same 93 

right of, to alter thing 93 

management of thing to depend on majority of votes . . 93 

duty of, as regards payment of cost of management of 

thing 94 

duty of, effect of failure to perform 94 

claim of, against other joint owners 94 

share of, reversion to other joint owners 94 

may demand division of common property 94 

arrange for non-division of property within a fixed 

period 94 

exception made in case of property mentioned in Arts. 

208 and 229 . . . . 95 

may apply to court of law for division of common pro- 

perty 95 

division of common property, rights of joint owner who 

has claims against other joint owners 95 

division of common property, rights of persons interested 

and creditors 96 

division of common property, responsibility of guarantee 96 



INDEX xix 

PAGE. 

Joint Owneb (Continued). 

division of common property, custody of certificates rela- 
ting to 97 

rights of common {Iriai-ken), how governed 97 

other than joint ownei-ship 108 

of dominant tenement 108 

Legal Acts 

invalid if contrary to public order or morality . . . . 35 

when governed by expression of intention 35 

intention of, when governed by custom 3G 

expression of intention, effect of when not real intention 38 

fraudulent . . . . 36 

error in 37 

cancellation of 37 

when made to person in another 

place 37 

unaffected by death or loss of 

capacity 38 

by minors and interdicted person 38 
by an agent, when binding on 

principal . . 38 
regarded as made 

on agent's behalf 39 
responsibility of 

for invalidity . . 39 
authority of agent for performance of (See Agents), 
of minors (See Minors). 

voidable, cancellation of, 45 

effect of cancellation of 46 

voidable, ratification of, 46 

cancellation and ratification of, how effected . . 46 

validity of ratification of 

ratification of, when presumed 47 

when right of cancellation ceases 47 

conditional, operation of 47 
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Legal Acts (Continued). 

conditional, impairment of benefit accruing from . . . . 48 

interference with fulfilment of condition at- 
tached to : . 

effect of fulfilment of condition prior to per- 
formance of 49 

impossibility of fulfilment of condi- 
tion attached to 49 

attachment of unlawful condition to 50 

impossible ,, ,, 50 
condition depending 
on intention of 

obligor 50 

demand for performance when date is fixed 

for operation of 50 

cessation of effect when date is fixed for ter- 
mination of 51 

of debtor injuring creditor, when cancellable 159 

of married women (See Married Women). 

Legal Persons 

how created ^ 13 

associations or trusts, when they may become . . . . 14 

when treated as commercial companies . . 14 

foreign, when permissible 14 

associations, articles of association of . . • • . . . . . 15 

changes in . . . . 15 

trusts, points to be determined by founder 16 

when court of law may determine points . . . . 16 

provisions relating to donations apply to . ; 16 

bequests ,, ,, . . 16 

acts of endowment take effect 17 

rights and duties of 17 

liability of, for compensation 17 

members and directors of 17 

registration of, period for 18 
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Legal Persons (Continued). 

registration of, particulars 18 

changes in, registration of . . 19 

period for registration of, how calculated 19 

change of office of 19 

foreign, when provisions regarding registration apjjly to 20 

facts occuiring abroad, registration of .... 20 

when recognized 20 

domicile of, how determined 20 

inventory of property of 21 

associations must keep register of members 21 

must have one or more directors 21 

where several directors, conduct of affairs, how decided 21 

powers of directors 22 

effect as regards third persons of 

restrictions on 22 

when directors may appoint agents 22 

vacancies in post of director may be filled by court of 

law 22 

when director cannot act as agent 22 

when special director must be appointed 23 

inspector, appointment of 23 

duties of 23 

associations, ordinary general meetings 23 

extraordinary ,, ,, 24 

procedure as regards calling meetings . . 24 
conduct of affairs of, decided by resolutions 

of general meetings 24 

general meetings cannot decide matters 

without previous notice 25 
voting powers of mem- 
bers 25 

voting by letter or 

proxy 25 

when members cannot 

vote 25 
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Legal Persons (Continued). 

affairs of, subject to supervision of authorities . . . . 25 

when dissolved 26 

associations, additional grounds for dissolution . . . . 26 

dissolution of, consent of members . . 27 

bankruptcy of*. 27 

when permission for creation of may be cancelled . . . . 27 

disposal of property of 27 

regarded as in existence until completion of liquidation 28 

when directors act as liquidators 28 

liquidators, appointment of 29 

dismissal of 29 

steps to be taken by 29 

duties of 30 

notice to creditors to be given by .... 30 

when claims are excluded 30 

special notice to creditors, when necessary 31 

effect of delay in sending in claims to . . . . 31 

liabilities exceeding assets, effect of . . . . 31 

when duties terminate 31 

official receiver may recover anything paid to creditor . . 31 
dissolution and liquidation of, subject to judicial supervi- 
sion . . . . 32 

liquidation of, when completed must be reported . , . . 32 

directors etc. , liability of to fines 32 

Lien 

definition of 109 

not created if possessicm is unlawful 109 

thing detained, right exercisable over whole of . . . . 109 

acquisition of fruits derived from . . . . 109 

good management necessary 110 

cannot be used or given as security . . 118 

annulment of right of 110 

tiling detained, necessary and beneficial expenditure in 

respect of 110 
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Lien (Continued). 

exercise of right of, effect aa regards prescription . . . . Ill 

annulment of right of, may be claimed when security is 111 

deposited Ill 

right of, ceases with loss of possession Ill 

Life-annuities 

definition of 263 

calculated by days 264 

when return of principal may be claimed 264 

compensation may be claimed 264 

cases coming under Article 691 subject to provisions of 

Article 533 264 

death for which annuity-debtor responsible, effect of . . 264 
provisions relating to, extend to life-annuities which are 

bequeathed 265 

Loan 

for consumption, definition of . . 226 

agreement of parties to other transac- 
tion to treat as 226 

promise of, loses validity by bankrupt- 
cy of either party 227 

defect in thing loaned, effect of . . . . 227 
period for return, when borrower may 

fix . . 227 

thing loaned may be returned at any 

time 227 

borrower failing to comply with Art. 

587, effect of 228 

for use, definition of 228 

duty of borrower as to use of 229 

regards use by third person 229 

when lender may rescind contract 229 

expenses of, by whom borne 229 

governed by Art. 551 229 
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Loan (Contiuiied). 

for use when borrower must return 229 

lender may demand return of 230 

right of borrower as to c(3ndition in which thing 

is returned 239 

extinguished by borrower's death 230 

claims for compensation and repayment of ex- 
penses, period for . . . . 230 

Majority 

when attained . . . . ' • 1 

Management of business 

manager, duty of 266 

liability of 267 

must inform prin^iipal of his having assumed 267 

continuance of management by 267 

governed by Articles 645-7 268 

manager may claim from principal repayment of bene- 
ficial expenditure 268 
payment of neces- 
sary debt con- 
tracted by him . . 268 
claims under Article 702, when limited . . . . 268 

Manager 

in eases of disappearance, appointment of 10 

cancellation of appointment of . . 19 

when changeable 10 

duties of 10 

authority of court of law with 

regard to 11 

when authority may be exceeded 

by 11 

required to give security . . 12 
entitled to compensation . . 12 
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Married Women 

acts of, when husband's permission is necessary . . . . 5 

not necessary . . . . 6 

cancellable 6 

capacity of as regards business 6 

permission for business may be cancelled or restricted . . 6 

when subject to consent of legal 

representatives 7 

without capacity, ratification of acts of 7 

when acts are regarded as ratified . . 8 

cancelled . . 8 

fraudulent acts of cannot be cancelled 8 

acts of, may be cancelled by husband 45 

rights of against husband, when prescription is comple- 
ted 58 

Merger 

definition of 196 

Minors 

acts of, when consent of legal representatives necessary 2 

when cancellable 2 

capacity of, where permitted to deal with property . . 2 

engage in business . . 2 

acts of, ratification of 7 

when regarded as ratified or cancelled . . . . 8 

if fraudulent cannot be cancelled 8 

expression of intention made to 38 

liability of, for injury caused to others 272 

Mortgage 

definition of 137 

of superficies and emphyteusis 137 

right of, when extending over thing incorporated with 

immoveable . . . • 137 

fruits of immoveable . . 138 
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Mortgage (Continued). 

right of subject to Articles 298, 304 and 351 138 

right of, in respect of same immoveable, order of . . . . 139 
effect of as regards interest etc. . . . . , . 139 
may be given as security, transferred, re- 
linquished etc 139 

dealt with for benefit of several persons, order 

of rights of persons benefited .■ . 140 

dealt with for benefit of several persons, effect of| as 

regards principal debtor etc \ .' -. . 140 

dealt with for benefit of several persons, effect of 

payments made without principal debtor's consent '•.. . 140 
when extinguishable in case of purchase of right ^ of 

ownership etc by third person •; . 141 

when third persoh'may " clear off " .\ . 141 

cannot be *' cleared off" by principal debtor, surety jfetc. 141 
w:hen third person may * ' clear off " in case of condition- 
al acquisition oi immoveable ....•• . . 141 

exercise of right of, notice necessary to third person . . 142 

_ ■ ' . 

when third person acquiring immoveable may ''clear 
off" .. 142 

procedure to be followed by third person in "clearing 
off" 143 

position of creditor as regards third person " clearing 
off" , .. 144 

creditor ai)plying for sale by auction of immoveable, 
notice to be given by 145 

creditor applying for sale by auction of iinmoveable, 
right of in respeci of withdrawal of application. . . . 145 

when mortgagee can apply for sale by auction of im- 
moveable 145 

sale by auction of immoveable, when right of superficies 
is regarded as created . . 146 

buildings erected on mortgaged land, right of mortgagee 
respecting : 146 
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third person acquiring immoveable may bid for it at auc- 
tion .. 146 

third person acquiring immoveable, right of as regards 

necessary or beneficial expenditure 146 

rights of, in respect of several immoveables, creditor's 

position regarding proceeds of sale . . 146 

rights, of, in respect of several immoveables, exercise of 

in place of prior mortgagee 147 

right of mortgagee in respect of proceeds of sale of other 

property of debtor 147 

lease registered after registration of, when it ma^ be set 

up against mortgagee 148 

right of, when extinguishable by prescription as regards 

mortgagor and mortgagee . . . . . . 149 

right of^ when extinguishable by prescription as regards 

others 149 

relinquishment of mortgaged right of superficies etc. 

cannot be set up against mortgagee 149 

Novation 

definition of * 194 

substituting one debtor for another, when feasible . . 195 

creditor ,, ,, ,, good against 

third person . . 195 
subject to Article 

468 195 

obligation created by, if not established, effect of . . . . 195 

transfer of right of pledge or mortgage by [parties to . . 195 
(See also Obligations). 

Obligations 

» 

indivisible, performance of 161 

effect of novation, or release, as between debt- 
or and one of the creditors 161 

effect of other acts of one of the creditors . . 161 
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Obligatiojjs (Continued). 

indivisible, where there are several debtors, what provi- 
sions apply to . . 162 

if made divisible, effect of 162 

joint, right of creditor 162 

effect of invalidity etc., in case of one joint debtor 163 
demand for performance made to one joint 

debtor 163 

novation as between creditor and one 

joint debtor 163 

establishment of set-off by one joint debt- 
or 163 

set-off if n6t pleaded by joint debtor con- 
cerned 163 

* release given to one joint debtor . . . . 164 
creditor's claim and debtor's obligation 

becoming merged in person of latter . . 164 
prescription completed in case of one joint 

debtor 164 

except in cases coming under Articles 434-9, inclu- 
sive, facts concerning one joint debtor do not 
affect others 164 

bankruptcy of joint debtors, creditor's right as re- 
gards distribution of assets 165 

satisfaction of by one joint debtor, right of latter 
to claim reimbursement 165 

satisfaction of by one joint debtor, what claim for 
re-imbursement includes 165 

satisfaction of by one joint debtor, effect, as regards 
set-off, of non-communication to other debtors 
of creditor's demand 166 

satisfaction of by one joint debtor, effect, as regards 
satisfaction given or release obtained separately 
by another debtor, of non-communication to 
other debtors of creditor's demand 166 
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joint, satisfaction of by one joint debtor, share of joint 

debtor unable to pay, how divided 166 

exemption from of one joint debtor, creditor bears 
portion of share of joint debtor unable to pay 
which would have been borne by exempted 

debtor 167 

incurred by debtor and surety, effect of . . . . 170 

when dischargeable by third person 179 

discharge of, by handing over another person's property, 

effect of 179 

delivery of thing by owner without ca- 
pacity to assign, effect of cancellation 

of 180 

assignment or consumption by creditor of 
thing received in cases coming under 

Articles 475-6, effect of 180 

in case of quasi-possessor, when valid . . 180 
to person without authority to receive it, 

validity of 180 

when person bringing formal receipt re- 
garded as authorized to receive 181 
by debtor notified to withhold payment, 

effect of 181 

with creditor's consent in way different to 

that agreed upon, effect of 181 

condition in which thing must be delivered 182 

place of delivery 182 

expenses connected with, by whom borne 182 
formal receipt may be demanded 183 

return of documents 183 

by debtor who has incurred several obliga- 
tions to same creditor, appropriation of 
payments 183 
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discharge of, appropriation of payments, how regulated in 

absence of arraiigemeut between parties 184 

cases where several payments required to 
satisfy single obligation governed by 

Articles 488-9 .. .. 185 

order of payment of principal, interest etc. 185 
tender of performance by debtor, effect of 185 

essentials 
of .. 186 

creditor's non-acceptance of performance, 
deposit by debtor 186 

creditor s non-acceptance of performance, 
plac^ of deposit 186 

creditor's non-acceptance of performance, 
notice of deposit 187 

creditor's non-acceptance of performance, 
when thing constituting satisfaction may 
be sold 187 

creditor's non-acceptance of performance, 
receipt by creditor of thii^g deposited . . 188 

on behalf of debtor, effect of 188 

governed by Art. 467 188 
on behalf of debtor by person interested, 

effect of 188 

exercise of ciieditor's rights by persons step- 
ping into latter's position, stipulations 

respecting 188 

part of, on behalf of debtor, effect of . . 190 

right of creditor as 
regards cancel- 
lation of con- 
tract . . . . 190 
on behalf of debtor, duty of creditor to 
return documents etc 191 
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discharge of pai-t of, on behalf of debtor, creditor's duty 

as regards documents and security . . 191 
on behalf of debtor by person interested, 
effect of loss or reduction of security by 

creditor 191 

(See also Claims). 

Ownership 

rights included in 77 

of land, extent of right 77 

building by different persons, effect of 77 

land, rights and liability as regards use of neigh- 
bouring land for building purposes . . . . 78 

right of way 78 

injury to be avoided 78 

person possessing may construct 

road 79 

compensation for injury . . 79 

in case of partition or transfer of 

land 79 

duty of owner as regards natural flow of water 80 
obstructions to flow of water removable by 

owner of high land 80 

right of owner in respect to injury etc. con- 
nected with flow of water from neighbouring 

land 80 

expenses connected with flow of water, govern- 
ed by local custom 81 

duty of owner as to rain water from roofs etc. 

falling on neighbouring land 81 

obligation of owner as to running water on his 

land .. .. 81 

rights and duties of owner regarding drainage . . 81 

passage of 
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of land, right and duties of ownor regarding construction 

of dams 82 

erection of boundary marks 83 

fences . . . . . . . . 84 

boundary marks, fences etc. common property 85 
boundary wall forming part of building belongs 

to owner of latter 85 

boundary wall, right and duties of person in- 
creasing height of 85 

compensation connected with 

alteration of 86 

light of owner in respect to branches and roots 

crossing boundary 86 

erection of builditigs, rules regarding . . . . 86 

construction of windows etc, rules regarding . . 87 

wells, ci^iterns etc., rules regarding 87 

water pipes and ditches 88 

wells, cisterns, water pipes etc., precautions to 

be taken in constructing 88 

of unowned moveables, how acquired 89 

immoveables reverts to crown 89 

of things lost, how acquired by finder . . . . : . , . 89 

concealed treasure, when and to what extent acquired 

by finder 89 

immoveable includes that of accessory, subject to right 

of other person 90 

composite thing etc. 90 

determination of shares in . . . . 90 
things so mixed together as to render distinction im- 
possible 91 

application of skilled work to a thing, effect of . . . . 91 

cessation of, extinguishes all other rights over a thing . . 92 

compensation for loss of 92 

joint (See Joint Owner). 
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Optioi* 

of successor of possessor as to what possession he pleads 69 

as to method of satisfying a claim, when debtor has . 152 

how exercised . . 152 

non-exercise of, effect of 153 

exercise of by third person 153 

effect of third person not exercising 153 

retrospeqtive effect of , . 154 

Periods of time. 

not specially fixed governed by Book I., Chapter V. . . 52 

computed in hours, when computation begins . . . . 62 

otherwise, ,, ,, „ 52 

regarded as terminated . . 52 

in case of public holidays, when they expire 53 

when calculated according to calendar 53 

Pledge 

definition of 128 

thing which cannct be transferred cannot be made sub- 
ject to right of 128 

right of, how created 128 

pledgee must hold possession 129 

right of, scope of - 129 

pledgee, detention by of thing pledged 129 

subject to prior 

claim . . . . 129 

power of to re-pledge 129 

pledger . cannot alter responsibility in any way not au- 
thorized by law 130 

right of, subject to Articles 296-300, and 304 130 

right against debtor of person creating right of pledge 

in his behalf 130 

pledgee of moveable, continuous possession needed to set 

up right against third person 131 
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Pledge (Continued), 

pledgee of moveable, action by for recovery of possession 131 

application by to court of law for 

appraisement 131 

rights of, in respect of same moveable, order of . . • • 132 

pledgee of immoveable, right of as regards use . . ► . 132 

liable for cost of management etc 132 

cannot claim interest 132 

exceptions by act creating right 133 

pledge of immoveable, period of . . 133 

renewal of period of 133 

subject to provisions respecting 

pledging of rights 133 

rights over property may be pledged 134 

subject to Sections L, 11. and III of 

Chapter IX., Book n. . . . . . . 134 

in case of claim, when right of pledge 

takes effect . . . . 134 

against specified per- 
son, effect of . . 134 
shares, effect of . . . . 135 

company's debentures, ef- 
fect of 135 

negotiable instruments . . 135 
pledgee's right as to collection of 

claim 135 

exercise of right of pledgee r . . . 135 

Possession 

how acquired . . .... 67 

may. be acquired through agent . . . . . . 67 

transfer of, how effected 67 

acquirable by agent's expression of intention . . . . . . 68 

third person through principal's agent . . 68 

does not necessarily imply ownership 68 

presumptions arifiing from . . . . 68 
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successor of person in, has option as to what possession 

he pleads . . 69 

rights exercised by person in, presumed to belong to 

him .. ■ 69 

bond fide possessor acquires fruits 70 

maid fide ,, liablity of as regards fruits . . . . 70 
bond fide, and nuddfide possessors, difference in liability 

of 70 

rights over moveable acquired by person entering into 

undisturbed possession of it 71 

things lost or stolen, period of recovery from possessor 71 

if honestly acquired, possessor en- 
titled to compensation . . . . 71 
of strayed animals, how right acquired 72 

when possessor can recover expenses in regard to thing 

returned 72 

liability of recoverer where value of thing has been in- 
creased * 72 

actions institutable by possessor in respect of 73 

action for stoppage of interference with 73 

maintenance of . . . . 73 

recovery of 73 

maintenance of, when institutable 74 

reoovisry „ „ „ 74 

■ 

in respect of, not precluded by action in respect 

of ownership 75 

how decided 75 

how extinguished 75 

when held through agent 75 

Preferential rights 

definition of . . . . , . . . s 112 

exercisable over money etc receivable by debtor . . . . 112 
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Pbeferential rights (Continued). 

exercisable over price receivable by debtor for right in 

rem 112 

whole of thing concerned 113 

general, when exercisable over debtor's whole property 113 
arising out of expenditure on behalf of joint 

interests 114 

funeral expenses 114 

servant's wages 114 

supply of daily necessaries 115 
over moveables, when exerciseable over certain specified 

moveables 115 

arising out of hire of immoveable , . . . 116 

of lessor of land 116 

building 116 

in respect of transfer etc. of lease . . . . 117 

of lessor in case of liquidatipn of whole 

property of lessee . . . . 117 

who receives security . . . . 117 

of inn-keeper 118 

of carrier 118 

subject to right of possession 118 

in case of security given by public func- 
tionary . . 118 

arising from preservation of- . . . . 118 

sale of 119 

supply of seeds etc 119 

agricultural or industrial 

labour 119 

over immoveables, when exerciseable over certain spe- 
cified immoveables 120 

arising from preservation of . . . . 120 

arising from work done to . . - . 121 

sale of 121 

general, order of, governed by Article 306 122 
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Preferential rights (Continued). 

general, rank after special , . . . 122 

special, over moveables, order of 122 

over immoveables, order of, governed by Article 

325 123 

in case of successive 
sales 124 

how treated when ranking 

together 124 

in respect of moveables, when not exerciseable . . . . 124 

effect of conflict between right of pledge and . . . . 124 

general, method of satisfying claim 125 

not registered, validity of 126 

arising out of preservation of immoveable, when validity • 

is preserved 126 

work done to an immoveable when validity 

is preserved 126 

registered in accordance with Articles 337 and 338 ranks 

before mortgage 127 

arising out of sale of immoveable, when validity is pre- 
served 127 

validity of, provision respecting mortgage apply to . . 127 

Priority, order of (See Preferential Rights). 

Prescription 

retrospective effect of . . . . 54 

cannot be made basis of a court's judgment unless this 

plea is raised . . 54 

benefit of, cannot be relinquished in advance when inter- 
rupted i . . i 54 

effect of interruption of 55 

interruption of, when of no effect as regards judicial ap- 
plica- 
tions 55 
orders 55 

amicable ar- 
rangements 55 



xxxviii INDEX 

PAGE. 
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interruption of, when of no effect as regards bankruptcy 

proceedings 56 
demands . . 56 
has no effect when attachment etc. is 

cancelled 56 

in absence of notice . . . . 56 
when attachment etc. is not made 
against person for whose benefit pre- 
scription operates 

person consenting need not be entitled 56 
to deal with right of other party . . 57 
interrupted, when it commences to run afresh . . . . 57 
when completed in case of minors without legal repre- 
sentatives . . 57 

rights possessed by person 
without legal capacity 
against father, mother or 

guardian 58 

rights possessed by wife 

against husband . . . . 58 
inheritable property . . . - 58 
interference caused by natur- 
al forces . . . . . . . . 58 

acquisitive, how acquired 59 

interrupted 59 

extinctive, when it commences to run 60 

right of action ceases 61 

rights over property other than right of 

action, or ownership, cease . . . . 61 
right of action in respect of debt pay- 
able by instalments ceases . . . . 61 
debtor's consent to interruption of may 

be demanded 61 

right of action in respect of money lent 
ceases 61 
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extinctive, when right of action of physicians etc. ceases 62 

in respect of building 
claims ceases .- . . . 62 
responsibility of barristers etc. ceases. . 62 
right of action „ ,, „ ,, . . 63 

in respect of things sold 

ceases 63 

of professional workmen 

etc. ceases 63 

in respect of servants' 

wages ceases . . 64 
labourers' wages 

ceases . . . . 64 
transport charges 

ceases . . . . 64 
lodging etc. ceas- 
es 64 

hire of moveables 
ceases . . . . 64 
not interrupted by exercise of right of lien . . Ill 

Private Rights 

enjoyment of, commences with birth 1 

by foreigners . . . . 1 

of foreign legal persons 15 

Property 

of persons in regard to whom order of disappearance has 

» 

been cancelled . . . . 13 

dissolved legal persons, disposition of 27 

common, when a building is 77 

rights in common over, other than ownership . . . . 98 

rights over, may be pledged 134 

legal acts not relating to rights over, Art. 424 not applic- 
able to .. 159 
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Quasi-possession 

governed by provisions of Book IL, Chapter 11 . . 76 

quasi-possessor of clainii satisfaction given to, when valid ISO 

Ratteication (See Legal Acts). 

Eej^ase 

definition of . . 196 

Right op way 

in case of land whicli is surrounded 78 

rights and duties of person possessing 79 

in case of partition or transfer of land 79 

(See also Easement). 

Rights in reni 

only created in accordance with law 65 

creation and transfer of, how validity is acquired . . . . 65 
acquisition or loss etc. of, unless registered cannot be set 

up against third person . . ' 65 

transfer of, as regards moveables, cannot be set up 
against third person unless moveable has been handed 

over - . . 66 

cessation of . . . - . . • . 66 

Rights of Action (See Claims, Obligations and Contracts). 

Rights, pledging of (See Pledge). 

Rights, preferential (See Preferential Rights). 

V 

Rights, private (See Private- Rights). 
Rights, sale of . (See Sale). 

Sale 

definition of 212 

promise to sell, when effective ...... . . ^. .► . • 212 
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Sale (Continued) 

promise to sell, when it loses its validity , . , 21S 

where bargain money given, cancellation of by buyer 
and seller, how effected 213 

where bargain money given, cancellation of by buyer 

and seller precludes compensation 213- 

expenses of, borne equally by both parties 21^ 

provisions of Book m., Chapter II., Section HE, exten- 
sion of to other non-gratuitous contracts 213^ 

of another person s right, duty of seller 214 

right of purchaser 214 

when compensation cannot 

be claimed 214 

• 

when seller may rescind con- 
tract and pay compensation 214 

when seller may rescind con- 
tract without paying com- 
pensation 215 

when purchaser can claim 
reduction of price or rescind 
contract 215 

purchaser demanding reduc- 
tion of price, or rescind- 
ing contract^ may also claim 
compensation 215 

period of exercise of rights 
specified in Article 563 . . 216 

cases where deficiency occurs in things sold, when Art- 
icles 56B-4 applicable 216 

cases where thing sold is subject to right of superficies, 

right of purchaser 216 

easement for benefit of immoveable sold does 
not exist, or lease does exist, governed by 
1st clause of Article 566 217 
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cases coining under Article 566, period of exercise of 

purchaser's right 217 

of immoveable, wheii purchaser losing right of owner- 
ship may rescind contract 217 

purchaser preserving right of owilership 

may claim repayment of exr 
penditure incurred . . 217 
losing or preserviDg right of 
ownership may claiin com- 
pensation 218 

forced, by auction, right of successful bidder . . 218 

effect of debtor's insolvency . . . . 218 
when successful bidder may claim 

compensation 218 

of claim, effect of seller's guarantee of debtor's solvency 218 

not due for payment, effect of seller's guarantee 

of debtor's future solvency 219 

defect in thing sold, effect of 219 

cases coming under Arts. 563-66 and Art. 570 governed 
by Art. 533 219 

seller cannot contract himself out of liability mentioned 

in Articles 560-71 219 

thing sold, presumption as to date of payment . . 220 

when price payable at place of delivery . . 220 

ownership of fruit of 220 

when interest payable by purchaser . . . . 220 

where assertion of right is made to subject of sale, effect 

of as regards purchaser 221 

of immoveable, where preferential'right etc. exists, rights 

of purchaser and seller 221 

when seller may claim deposit of price 221 

re-purchase, agreement as to 222 

period for 222 
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Sale (Continued) 

re-purchase, period for cannot be extended 222 

must be fixed 222 

agreement as to, effect of registration of . . 223 

hirer's right against seller 223 

right of in case of seller s creditor, how ex- 
tinguished 223 

conditions attaching to 224 

where portion of immoyeable is sold by 
joint owner subject to agreement as to, 
effect of subsequent partition or sale by 

auction of immoveable 224 

case coming under Art. 584, right of seller 

as to. . 225 

effect of . . 225 

Set-ofp 

definition of 192 

cannot be established where parties express contrary in- 
tention 192 

takes place by expression of intention 192 

expression of intention, retrospective effect of . . . . 193 
not barred by difference in places of performance of two 

obligations 193 

in case of claim extinguished by prescription, when cre- 
ditor may make 193 

obligation arising out of unlawful act, debtor 

cannot plead 193 

claim in respect of which attachment is prohi- 
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bited 19 

third debtor notified to withhold payment cannot by 

reason of claim subsequent^ acquired by him plead. . 194 

subject to Articles 488-91 194 

(See also Obligations, Surety ard ClaimB). 
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SuPERTiciEs (See Superficiary) 

Superficiary • 

definition of . . 98 

payment of ground-rent by, liow governed 98 

provisions of Articles 209-38 apply to 99 

relinquishment of right by, when duration not fixed . . 99 

if right not relinquished by, court may fix duration . . 99 

right of, when superficies terminates 100 

Surety 

definition of 167 

liabiHtyof 168 

may arrange beforehand as to amount of liability . . 168 

liability of cannot exceed amount of principal obligation 168 

guaranteeing a cancellable obligation, liability of . . 168 

in cases where obligatory, conditions to be satisfied by. . 169 

effect of failure to satisfy con- 
ditions 169 

cases where surety nominated by creditor treated dif- 
ferently 169 

debtor unable to furnish satisfactory surety, obligation 

of 169 

called upon to perform obligation, creditor must first 

demand perform- 
ance from debtor 170 

exceptions in re- 
gard to creditor's 
action 170 

when creditor must first proceed against debtor's proper- 
ty 170 

joint obligation of surety and debtor, effect of . . . . 170 
called upon to perform obligation, effect of creditor's 
negligence in demanding performance- from debtor or 
proceeding against latter's property 171 
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SuBETY (Continued) 

where there are several sureties, rights and duties are 
shared equally 171 

demand for performance made upon principal debtor 
and interruption of prescription hflkve effect upon sure- 

ty 171 

claim of principal debtor against creditor, surety may 
establish set-off based upon 171 

joint obligation of surety and debtor subject to Ai'ticles 
434-40 172 

when surety can claim re-imbursement from principal 
debtor 172 

claim of, for re-imbursement, what is included in . . . . 172 

when surety can exercise in advance right to claim re- 
imbursement 172 

when debtor re-imbursing surety may demand from 
latter security or release . . . . 173 

how debtor may free himself from obligation towards 
surety 173 

guaranteeing obligation ' without being requested to do 

so, right of to re-imburse- 
ment 174 

against debtor's wish, right of 
against debtor and creditor 174 
and debtor subject to Article 443. 174 

for one of several joint debtors or debtors whose obliga- 
tion is indivisible, right to claim re-imbursement from 
other debtors 175 

where there are several sureties, right of one to claim re- 
imbursement from others subject to Arts. 442-44 . . 175 

where there are several sureties not jointly and several- 
ly liable, right of one to claim re-imbursement from 
others subject to Art. 462 175 

exercise of rights of creditor by, stipulations respecting 189 
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Surety (Continued) 

right against, of thii'd person stepping into creditor's 

position 189 

Things 

definition of 34 

immoveables and moveables, definition of 34 

attached to others become accessories 34 

accessories follow things to which they are attached . . 34 

natural and legal fruits, definition of 34 

natural fruits, ownership of 35 

legal fruits, how acquired 35 

which cannot be transferred cannot be pledged . . . . 128 

Trust (See Legal Persons) 

Unlawful Acts (See Compensation for damage) 

Voidable Acts (See Legal Acts) 

Water 

flow of, duty of owner of land as regards 80 

obstructions to 80 

injury resulting from 80 

expenses connected with 81 

rain falling on neighbour's land 81 

running, duty of owner of land as regards 81 

drainage of 81 

passage of 81 

construction of dams . . . , 82 

wells etc. 87 

pipes 88 

supply of, on servient tenement 105 
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Abatement of donations or legacies (See Wills) 

Abdication 

conditions necessary for 12 

when possible on other grounds 12 

as result of marriage into another family 13 

of women, irrespective of age 13 

married women, husband's consent necessary . . . . 13 
person without legal capacity, consent of legal repre- 
sentative not necessary 13 

contravening Arts. 752-3, application for annulment of 14 

Art. 7e55, „ ,, „ „ 14 

caused by fraud or compulsion, annulment of .... 14 

effect of ratification of 14 
when right of annul- 
ment ceases by pre- 
scription 16 

effect of annulment as 

regards heir's creditor 16 
notice of, effect of not giving as regards debtor or 

creditor 16 

Adoption 

right of, possessed by persons who are of age . . 44 

of ascendants or seniors not allowed . . 44 

of male by person having male presumptive heir . . . . 44 
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of ward by guardian only allowed by will 44 

by married person, when consort's consent to necessary 45 
of person under 15, parents may consent to, on behalf of 

latter 45 

when consent of family council necessary 45 

parents in family ,, 46 

re-adoption, when consent of parents in original family 

necessary 46 

cases of, coming under Arts. 843-5, subject to Art. 772 46 

844-5, „ „ „ 773 46 

of interdicted person, guardian's consent not necessary 46 

takes effect by notice to registrar 46 

requisites of notice 46 

by will, procedure to be followed 47 

retrospective effect of 47 

acceptance of notice of by registrar . . . . . . 47 

between Japanese abroad 48 

when invalid 48 

annulment of, subject to Arts 853-9 49 

contravening Art .837, annulment of 49 

Arts. 838-9, „ „ 49 

Art. 840, ,, ,, exceptions regard- 
ing 49 

Art. 841, „ , 50 

Arts. 844-6, „ „ 51 

when right of annulment 

ceases 51 

effected by fraud or compulsion, annulment of . . . . 51 

when right of annul- 
ment ceases . . . . 51 

muho-yoshi annulment of 51 

when right of annulment ceases 51 

effected by fraud or comjDulsion governed by Arts. 785 

and 787 52 
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Adoption (Continued) 

effect of, as regards status 52 

effect of, as regards entrance into family 52 

dissolution of, may be effected by arrangement between 

parties 52 

by arrangement, conditions for in case of 

persons under 15 . . 53 
conditions for in case of 
persons under 25 . . 53 

<;ases coming under Art. 
863 subject to Arts. 
772-3 53 

in case of interdicted per- 
son guardian's consent 
not necessary . . . . 53 

takes effect by notice to 
registrar 53 

requisites of notice . . 53 

acceptance of notice of 

by registrar . . . . 54 
action for dissolution of, when one of the parties may 

bring 54 

when person having right of 
consent may bring .. .. 55 

when family council's con- 
sent required for . . . . 56 
when it cannot be brought. . 66 
dissolution of, cannot be brought by adopted person 

who has become head of family . . 58 
effect of as regards status in family . . 58 
of married persons, duty of husband in case of dissolu- 
tion of wife's adoption 58 
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Child 

of wife, when presumed to be her husband's .39 

have been conceived during 

marriage 39 

when court of law determines paternity 39 

of wife, non-recognition of by latter's husband . . 40 

right of non-recognition, how exercised . . . . 40 

recognition of by husband, effect of 40 

action for non-recognition of, period for bring- 
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Page 4, Art. 732, 2nd line, for his or her consort read their consorts. 
„ 8, „ 742, last line, substitute comma for full stop after the word her, 
„ 11, „ 751, 2nd line, for the read a. 
„ 15, „ 760, 5tli line, „ but ,, but, 
„ 27, Secpnd foot-note, „ previous page read page 25. 
„ 30, Sub-section II, for nor read for. 
32, foot-note, for 26 read 27. 

45, Art. 843, 2nd paragraph, last line, for the family council read a family 
council. 
„ 46, Art. 844, 2nd line, intsert the word/wW before the word age. 
„ 62, „ 886, last line, for i/ie/am% coMwcii read a /amfZ J/ cowiciZ. 
„ 63, „ 888, 4th line, for the read a. 
„ 66, number of Article, for 794 read 894. 
67, „ „ Page, transpose figures. 
71, first foot-note, for officer read officers. 
„ 74, Art. 912, 2nd line, for become read become. 
„ 84, Art. 938, for the guardian's account in two places read ctn account of 

guardianship. 
„ 85, Art. 941, 1st line, for articles read articles. 
„ 87, Art. 945, 1st line, for The read A. 
„ 95, Chapter I, Heading, for the family read a family. 
Pages 99 and 100, foot-note, for / read 2. 
Page 105, Art. 982, Sub-heading iv, for wife read consort. 

112, Art. 996, 2nd line, for ocming read coming. 

113, Section Ilf, Heading, for Validity read Effect. 
„ „ Art. 999, 1st line, for Conri read (hurt. 
„ 123, „ 1025, „ „ „ reservation read reservation, 
„ 125, „ 1028, last „ „ clauses read clause. 
„ „ „ 1030, 2nd „ „ suscession read succession, 
„ „ „ 1031, 3rd „ „ eonditionally read coytditionally, 
„ 126, ,, 1033, 1st „ „ Ae read An- 

„ 134, „ 1049, „ „ „ delete the word to before the word this, 
„ 138, „ 1060,2nd,, ,, precribed read, prescribed. 
„ 144, ,, 1074, „ „ „ in.scW asterisk after the word pre.9en,< and add 

at the bottom of the page the following foot-note : — 

7/ie term Tachiai-nin meana a person icho vt present not merely as a 
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2 ERRATA. 

looker-on, but for the fmrpose of taking pari in the proceedi7igs. Sef 
Article 938, where the context is different. 
Page 149, Art. 1084, for o read to. 

152, „ 1095, 4th line, for legacy read legacy. 
154, „ 1100, 2nd paragraph, 3rd line, for whose read whose. 
159, „ 1112, „ „ 1st „ „ aecordanc read accordance. 

161, ,, 1116, „ line, for clauses read Articles. 

170, „ 1145, „ „ insert the word is between the words it and 
not. 



ADDITIONAL EBB ATA IN PART I 



)* 



»» 



)> )* 



1) 


58, 


>* 


63, 


»> 


»> 



Page 3, Art. 6, 2nd paragraph, for deals with family relations read treats 
of Kindred, 
4, Art. 12, Sub-heading vi., for assent to or rejection read acceptance or 

renunciation. 
40, Art. 104, 1st line, for agent appointed by his principal read agent ap- 
pointed under a contract of agency {mandate). 
Art. 104, 2nd line, for the latter' s read his principal* a. 
„ 160, 4th line, for succession read the heir or heirs. 
,, 172, 1st ,, „ claims Tea.A daim. 
„ „ 2nd „ „ and of „ or. 
84, „ 227, 5th „ „ is bound to defray read mv^t bear. 
113, „ 306^ Snb-heading iii, for Servants read Servants*. 
123, ,, 330, 2nd paragraph, last line, for right of lien read preferential 

right. 
128, Art, 344, 1st line, after the word over insert the words to the creditor. 
139, „ 373, last „ , „ „ „ date add the words of registration. 

143, number of page, for 343 read 143. 

144, Art. 384, 2nd paragraph, 5th line, for higher price than read price 
higher by. 

149, Art. 397, 4th line, for acquirable read acquisitive. 
233, , 605, 1st line, delete comma after the word if. 
248, Section X, Heading, after the word Agency insert within brackets 
the word Mandate. 
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